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TWO VIEWS OF COMMERCIAL ARBITRATION 


S arbitration a mode of trial or a substitute for trial of so dif- 
ferent a nature as not to be properly included under that 
term? If, for the sake of identification rather than appraisement, 
we call the view that arbitration is and should be purely a mode 
of trial and nothing else the “ legalistic view,” and the view that 
arbitration is in fact and should be a means of reaching results 
essentially different from those reached by a trial the “ realistic 
view,” we may state several somewhat general observations that 
may prove to be of considerable significance in the use of arbitra- 
tion in business. 

These two views of arbitration, the one which would confine it 
to the realm of adjective law, and the other which sees in submis- 
sion to it a deliberate change in substantive rights, are more than 
two possible definitions of a much abused word. They represent 
two distinct philosophies. Which one is to be preferred? On 
our more or less subconscious answer to this academic question 
will depend our solution of many practical questions that confront 
the business man when he contemplates submitting to arbitration, 
of every arbitrator when he is called on to aid in settling the dis- 
putes of others, and of every legislature when it attempts to 
broaden the narrow limits of arbitration developed under the 
common law. And it is not only the solution of these practical 
questions that turns upon our decision whether to regard arbitra- 
tion as essentially a mode of trial or something else — we shall 
find it the cardinal consideration in ever so many judicial ques- 
tions involving arbitration both at common law and under the 
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statutes. The consistency with which those who accept one view 
or the other adhere to its consequences, whether they speak from 
the bench or in the street, is so remarkable as to suggest the wis- 
dom of analyzing the two concepts apart so as to avoid the con- 
fusion that now results from their union. 

The significance of the distinction between these two views can 
be presented by an examination of a sheaf of the questions, prac- 
tical and technical, that seem to depend for their answer on the 
acceptance or rejection of the legalistic view. Let us begin with 
the purely practical business questions and proceed gradually to 
the more technical judicial ones.’ 


I 


(1) A series of questions revolves around the use of arbitra- 
tors’ decisions as precedents. As a matter of fact the feeling on 
this subject in some circles is intense, and it may well be. Deci- 
sions in many industries are given wider and more effective pub- 
licity in one or more of the thousand trade journals of the day than 


judicial decisions were given at any time prior to the nineteenth 
century. And such publicity is easily and readily utilized. A 
theatrical dispute answers the vexed question for some one: 
‘What are the boundaries of the X Street district? ” Or possibly 
it is only whether spats, a cane, and a straw hat in winter are 
ordinary items of clothing to be furnished by the actor or special 
properties to be furnished by the manager. These are, of course, 
questions of fact. To follow decisions about them is not stare de- 
cisis. On the contrary to cite them in a new case is objectionable 
as they are res inter alios actae. Yet the very same elements in 
human nature that made judges seize upon precedents in England 
six hundred years ago and more, to obviate the necessity of think- 
ing out new decisions, are operative today in giving to awards a pe- 
culiar standing. They are cited. Some trades have boards which 
carefully review decisions of arbitrators with a view to selecting 





1 For the practical questions use has been made of files of records of cases be- 
fore arbitrators made available for study in the Harvard Business School through 
the courtesy of the American Arbitration Association. Until a collection of these 
is printed and made generally available it is impracticable to cite illustrations any 
more specifically than is possible in a running description in the text. 
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some of them to commend to members of the trade. The serious 
objection in applying such decisions to new cases comes when it is 
learned that this or that decision is not really the result of a trial 
on the merits, but a compromise between A and B, or the result of 
an agreement to abide by the view of C, practically or even en- 
tirely without a hearing, or the decision by men who are virtually 
agents of A and B as to what is a fitting basis for their future 
contractual relations. In a word, the use of precedents may be 
countenanced if arbitration is a mode of trial — otherwise it is 
unallowable.’ 

(2) Related to the general question of precedents are the ques- 
tions of the keeping of records and of publicity. On the one hand, 
all the arguments in favor of both that have ever been advanced 
for proceedings at law have some application if arbitration is a 
mode of trial. On the other hand, the very object of resorting 
to arbitration may be to avoid publicity. A freedom of discus- 
sion with which the keeping of records may be incompatible, may 
be the very life of the transaction. The spirit that prompts the 
making of concessions and of letting bygones be bygones is not 
particularly encouraged by machinery which is calculated to pre- 
vent overlooking and forgetting. Here again the determining 
question must be whether we are thinking of arbitration as after 
all a mode of trial —a shorter or better means of reaching the 
conclusion for which courts are used today —or of something 
that will accomplish that ancient function of courts, the procur- 
ing of peace at any price. On these matters of policy the law is 
fairly silent, save that it will insist on such procedure as the 
parties have expressly or impliedly agreed upon.* As to the for- 
mality of the award it has a little more to say, but not much, as the 
parties in a common law arbitration may insist on much or little 
formality in their agreement.* In statutory arbitration enough 
writing is required to make possible the use of an award in court 
in accordance with the statutory scheme of converting it for prac- 





2 It does not follow that awards are not valuable material for study. Pertinent 
questions are the responsiveness to the pleadings and the evidence, the reasoning 
of the arbitrators so far as revealed’ in their opinions, the extent to which they re- 
sort to compromise or averages, the frequency of unanimity, and in general a 
comparison of probable court results with the results of arbitration. 

3 Hewitt v. Village of Reed City, 124 Mich. 6, 82 N. W. 616 (1900). 

4 Montague v. Smith, 13 Mass. 396 (1816). 
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tical purposes into a judgment. Whether arbitrators write opin- 
ions to support their decisions is largely a matter of taste, though 
the existence of a written opinion may have legal consequences 
when some phases of an award come to be considered in court.° 
The files of the various arbitration associations and committees in 
this country vary from collections of purely formal submissions 
and awards to accumulations of stenographic records and exhibits 
hundreds of pages in length. 

(3) It is frequently asserted and more frequently denied that 
arbitrators are agents of the parties in controversy. The sug- 
gestion is not that they are individually agents of the sides choos- 
ing them, but that jointly they are charged with the power as 
well as the duty of making a contract for the parties. Certainly 
there is much in the situation to suggest this analogy. Unac- 
ceptable, of course, from the legalistic point of view which regards 
the function of the arbitrator as judicial rather than fiduciary, it 
satisfies the business man’s concept in many ways. Of course 
it goes well with the idea of secrecy, of informality, of the im- 
propriety of using awards as precedents. It pushes the hearing 
into the background as part of a much bigger idea, the attempt 
-to do for the parties what they would do for themselves. It sub- 
stitutes for the small variety of awards based on the analogy of 
a judgment for damage and an occasional decree of specific en- 
forcement, the endless possibilities of parties contracting among 
themselves as to their future relations. Business men are apt to 
slide rather easily into this conception of the function of the arbi- 
trator by drawing an analogy too readily from industrial arbitra- 
tion, where the function is frankly to make a contract, to create 
rather than enforce legal rights. There is, of course, a vast practi- 
cal difference between sitting down as a group of employees of 
two men with power to make binding contracts for them, and 
sitting down as their judges. The whole question of the control 
of the parties to the arbitration over the procedure or over their 
representatives, of the duty of the representative to one or both 
of the parties, and even of revocability of the power of the arbi- 
trator is bound up in this question of fiduciary or judge. The 
very first case that raised the question of revocability argued on 





5 Mathews v. Miller, 25 W. Va. 817 (1885). 
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the basis of agencies.° The point has accordingly been argued 
very sharply, not always, however, with a full realization of all 
that is implied in sweeping away the doctrine of agency and sub- 
stituting the doctrine of a tribunal pure and simple.’ Meanwhile 
the dicta on agency have accumulated and have turned decisions.* 
Thus, Chief Justice Gibson threw his influence in Pennsylvania 
law in this direction by declaring that an award was an act of the 
parties, performed through their agents and assented to in ad- 
vance.® On the other hand, it has just as flatly been declared: 


“ An arbitrator is not an agent; he is not acting for and in the stead 
of the party selecting him, whose interest it is his bounden duty to pro- 
tect, but as a person vested with power by the law to examine and deter- 
mine the matters in controversy, which have been submitted to him, and 
whose imperative duty it is to do equal justice to the parties disputant; 
his duties are more of a judicial than a fiduciary character, and his de- 
termination partakes more of the nature of a judgment against, than a 
contract on the part of the person to be charged.” 1° 


(4) Looking upon an award as a contract or as a judgment 
leads in turn to several corollaries. Beginning with the agency- 


contract view we can speak of ratification of awards that go 
beyond the authority originally vested in the arbitrators, and a 
great deal of learning has in fact grown up on the subject.** It is 
entirely out of place under the strict judicial theory of arbitration. 
A decision coram non judice can hardly be ratified by the parties. 
With less definite consequences, but with equal sharpness, stand 
out the two theories of the certainty required in an award. “ The 
degree of uncertainty,” says one court, “to avoid an award of 
arbitrators, should be such as would avoid any other contract.” 
Another insists that the degree of certainty required is that re- 
quired of a verdict of a jury or a finding of a court.** A curious 
turn of the contractual theory has been the demand for mutuality 





6 Vynior’s Case, 4 Co. 299 (1609). 

7 Conen, CoMMERCIAL ARBITRATION AND THE LAw (1918) 84 et seq. 

8 See cases collected in (1916) 5 C. J. 72, notes 12 and 13. 

® Babb v. Stromberg, 14 Pa. 397 (1850). Cf. Speer v. M’Chesney, 2 W. & S. 
233 (Pa. 1841). 

10 Collins v. Oliver, 4 Humph. 439, 440 (Tenn. 1844). 

11 Cf. (1916) 5 C. J. $§ 420-20. 

12 Akely v. Akely, 16 Vt. 450, 456 (1844). (Italics ours.) 

18 In re Johnson, 87 Neb. 375, 127 N. W. 133 (1910). 
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in the award, and the interpretation sometimes given to the high 
sounding phrase that required something more than an adjudica- 
tion of who was right and who wrong in a particular controversy."* 
The phrase is still repeated sometimes, but even under the con- 
tractual theory it has little, if any, effect. Under the contractual 
theory greater hesitancy is natural in permitting the arbitration 
of matters in which the court is expected to protect the rights of 
the public than would be necessary if we regarded the arbitrators 
as a true tribunal. In any event, it seems fairly clear that the 
scope of arbitrable questions is generally not greater than the 
scope of the subject-matter of contract. Thus the decision 
whether a religious corporation may sell its property ** and the 
settlement of an estate of a deceased person ** are excluded from 
the realm of arbitration, though here distinct reasons may be 
adduced for the limitation under both theories. 

(5) The whole question of judicial review of awards assumes 
a broad or a narrow aspect in accordance with our initial assump- 
tions and their corollary that we are dealing with the work of 
agents or the work of judges. In either case an award will be 
impeachable for conduct amounting to fraud. But under the 
contractual theory relief for mistake of law or of fact, whether 
in the inducement, in the subject-matter, in reducing to writing, 
or in calculation, must be handled quite differently from similar 
errors in judicial work. We are more apt to accept as final an 
imperfect act of an agent than an imperfect act of a tribunal. 
There is, of course, a statutory tendency to subject the findings of 
statutory arbitrators to judicial scrutiny. But in developing this 
side of the subject we must not overlook the relationship between 
such scrutiny and the kinds of records kept, the kind of report 
made and the underlying question whether the arbitration in 
question was ever intended to be a trial. One of the most suc- 
cessful arbitration committees and certainly the oldest in this 
country,’ consistently with its interpretation of its function, with 





14 Karthaus v. Yllas y Ferrer, 1 Pet. 222 (U. S. 1828). 

15 Wyatt v. Benson, 23 Barb. 327 (N. Y. 1857). 

16 Stahl v. Brown, 72 Iowa 720, 32 N. W. 105 (1887). 

17 The record of the Chamber of Commerce of the State of New York is de- 
scribed in the introduction of Mr. Cohen’s book, op. cit. supra note 7. In 1913 the 
Chamber of Commerce published a book of “Earliest Arbitration Records of the 
Chamber of Commerce of the State of New York,” including committee minutes, 
1779-1792, printed from original manuscript in the New York Public Library. 
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its informality, with its readiness to substitute mediation and 
compromise for adjudication, with the general atmosphere of its 
‘hearings (even the architecture of the arbitration room can 
suggest a trial or the determination to avoid trials), with its 
opposition to the presence of lawyers, with its refusal to consider 
its decisions as precedents, opposes successfully every suggestion 
of appeal to the courts. ‘ 

(6) If we turn from the results of arbitration to the procedure 
by which they are reached, the importance of answering the ques- 
tion underlying the alternative of trial or negotiation, of tribunal 
or agency, of judgment or contract becomes even greater. Surely 
if a submission to arbitration is intended merely as a substitution 
of one tribunal for another, the criteria of judgment of the sub- 
stituted tribunal ought to approximate those of the ordinary 
tribunals. The motives for substitution may be a desire for 
more speed or more accuracy, cheapness, a friendlier atmosphere. 
Is it also a desire for a different outcome? It may be; but if it 
is, the party inserting an arbitration clause in a contract should 
at least understand that he is thereby affecting not merely the 
course of procedure open to him but his substantive rights as 
well. It is, of course, practically impossible so to isolate pro- 
cedure from substance as to affect the one without in some degree 
affecting the other. But in arbitration as it is practiced, the de- 
gree of approximation to court results varies tremendously. It 
has been said occasionally that arbitrators are bound by the same 
rules of evidence as govern courts,** but very little has ever been 
done under the common law to make this rule any more than an 
impossible counsel of perfection.*® Irrelevant, incompetent, and 
immaterial evidence is constantly admitted. Everything is ad- 
mitted. A tedious witness of an autobiographical turn of mind 
can fill pages with bewilderment, subject only to the mild reproof 
of the arbitrator, or the vociferous protests of litigants whose 
time is being wasted. Occasionally this discursive method brings 
out a new issue not clearly suggested in the submission. Should 
the arbitrator consider the new issue? What should he do as to 
legal grounds for claims or defenses that the parties overlook? 
What should he do as to the Statute of Frauds, or Statute of 





18 Att’y Gen. v. Davison, M’Clel. & Y. 160, 166 (1825). 
19 Duvall v. Sulzner, 155 Fed. g10 (C. C. W. D. Pa. 1907). 
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Limitations, or the defense of contributory negligence not specifi- 
cally relied on? Should he try the merits of the case or should 
he give an award responsive to the “ pleadings ” such as they are? 
Thus, should he be free to split the difference and award the “ fifty- 
fifty’ decision for which there is a great temptation in every 
doubtful case? The answer to these questions depends in the 
final analysis on whether he has undertaken to act as a substitute 
for another tribunal in a trial or as a representative of the parties 
to find a working basis for a resumption of pleasant and profitable 
relations. 

(7) Shall the arbitrator base his decision solely on the hearing 
or shall he be free to utilize knowledge acquired independently? 
Of course it is possible to clarify this point by agreement even 
to the extent of making a hearing unnecessary. The arbitrator 
may be virtually a referee, or he may be authorized to make his 
own investigation in any manner that seems best to him. In the 
absence of such stipulations it is reasonable to presume that a 
hearing is expected and that both sides are to be dealt with fairly 
and evenly in the process. But suppose the arbitrator has in- 
formation about the parties, about the subject-matter, about the 
customs of the trade. Should he try to ignore all this and decide 
according to the evidence? Perhaps he was chosen just because 
of his knowledge. After the hearing when he takes the case under 
advisement, should he go forward and conduct an investigation 
of his own? *° Should he look up disputed matters in books? 
Should he consult experts? It is not so impossible today as it was 
some years ago to conceive of a judge making a supplemental 
investigation, now that we permit courts of domestic relations to 
send out social investigators and criminologists are urging the 
employment of state alienists as assistants to the judge. Yet our 
answer to this question in arbitration will depend, like that to the 
others, on whether we conceive of the whole matter as a simplified 
mode of trial or as something in which .a hearing is at most 
incidental. 

(8) Arbitration may close questions of law as well as questions 
of fact," but is the leaving of legal matters to a tribunal not 





20 Vannah v. Carney, 69 Me. 221 (1879); Adams v. Bushey, 60 N. H. 290 
(1880) ; Newman v. Labeaume, 9 Mo. 29 (1845). 
21 Boston Water Power Co. v. Gray, 6 Metc. 131 (Mass. 1843). 
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chosen for its legal qualifications and generally working without 
adequate legal guidance to be approved as a matter of policy or 
presumed as a matter of law? Some courts have shown a trace 
of malicious satisfaction when appealed to for the correction of 
an arbitrator’s mistaken notions of law. Thus, said Chief Jus- 
tice Tindal: ‘“ You must take his law for better and for worse.” * 
There is obviously an explanation of the deliberate choice of an 
imperfect tribunal: it is sometimes more important to get a quick 
approximate decision than an eventual correct one. To the ex- 
tent, however, that this answer is felt or interposed, the award 
sought deviates from the idea of a judgment and approximates 
the idea of a contract. 

(9) Modern statutes, to preserve the judgment phase, have pro- 
vided either for the opportunity or the necessity of submitting 
legal questions to a court. Whether they thereby make the 
awards filed in accordance with statutes true judgments, entitled 
to full faith and credit in sister states under the Constitution or in 
foreign states under the ordinary rules of conflict of laws, remains 
to be seen. Courts have in more than one similar connection de- 
clared that “ it would be great perversion to require the states to 
give to any contract or undertaking, declared by a state to be a 
judgment for the sake of a speedy remedy, the force and effect of 
a judicial proceeding.” ** 


II 


Up to this point our emphasis has been rather on the broad, 
practical aspects of arbitration as affected by the underlying, 
inarticulate philosophy that regards it either as a mode of trial 
or a substitute that is not a trial. We have found a sharp differ- 
ence of opinion dividing the users of arbitration into two camps. 
In the main, these two.camps differ in their approach to the 
whole subject. One begins with the definition so common in the 
law books that describes arbitration as the substitution, by con- 
sent of the parties, of another tribunal for the tribunal provided 
by the ordinary processes of law. The other begins with the idea 
of a device for avoiding trials and perhaps as much more of the 





22 Symes v. Goodfellow, 2 Bing. N. C. 532, 533 (1836). 
23 Foote v. Newell, 29 Mo. 400, 405 (1860). 
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machinery of ordinary legal procedure as is humanly possible. 
It is not at all strange that the second should prevail among 
business men, or the first, with respectable exceptions, in the 
American law courts after their long years of resistance to arbi- 
tration under the influence of the somewhat unfortunate catch- 
phrase about “ ousting the court of its jurisdiction.” 

It may be a little more surprising, however, to find that English 
courts differ widely from American courts in that they tend to 
accept the business man’s point of view with quite striking conse- 
quences. Perhaps in no other field of currently growing law do 
we encounter so many instances of an English as contrasted with 
an American view. Let us examine a cluster of them. These 
questions are necessarily more technical than those that concern 
the practical business man; but in their final analysis they go 
back for their solutions to the same underlying philosophies. 

Suppose a bail bond has been given in a case and the case is 
referred, let us say under an order of court, to arbitration: is the 
surety discharged? No, if arbitration is a mode of trial, and that 
is the American view.** Yes, if arbitration is something substi- 
tuted for trial, and that is the English view.** Suppose a party 
dies while arbitration under a statutory submission is pending: 
can the arbitration proceed? No, if we regard the arbitrators as 
agents of the two parties. Apparently that is the English rule.” 
Yes, subject to limitations, if we regard the case as one pending 
before a tribunal. Such is apparently the American view.” 
Should arbitrators be exempt, after the manner of judges, from 
civil liability for mistakes or failure to exercise care or skill or 
the charge of fraud in the performance of their functions? Yes, 
if their functions are judicial — and it is so held in America.” 
No, if their functions are fiduciary — and it is so held in Eng- 
land.” Is the institution of arbitration proceedings such an act 
as will prevent the running of the Statute of Limitations? Not 





*4 Cunningham v. Howell, 1 Ired. L. 9 (N. C. 1840). 

25 2 Wm. Saunders 72a note, cited in Cunningham v. Howell, supra note 24, 
at II. 

26 Cooper v. Johnson, 2 B. & Ald. 394 (1819). 

27 Bash v. Christian, 77 Ind. 290 (1881) ; Bacon v. Crandon, 15 Pick. 79 (Mass. 
1833). 

28 Hoosac Tunnel Dock, etc. Co. v. O’Brien, 137 Mass. 424 (1884). 

29 Stevenson v. Watson, 4 C. P. D. 148 (1879). 
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unless it is analogous to bringing a suit. Accordingly, in England 
it does not operate so.*° In at least one American decision it has 
such an effect.** What is the effect of an agreement to arbitrate on 
a pending suit: should it operate only as a stay or as a discon- 
tinuance? Quite reasonably it will operate as a discontinuance if 
we recognize it as a complete transfer to another recognized 
jurisdiction. So it is held in America,*? but apparently not in 
England.** The power of arbitrators to determine the amount 
of their compensation and to assess costs seems to be implied as 
part of their function in most of the United States.** Not so in 
England where their authority is more strictly construed by 
analogy to the rule in agency.*® Should arbitrators, like judges, 
have the power to correct clerical errors in their award after it is 
made? No, according to the English rule ** — they have served 
their function. Some American states take this power for 
granted.** Should the award of arbitrators in itself operate to 
change or establish title to personalty? The contractual theory 
would tend to a negative answer, as in England.** The opposite 
has been held in America.*® Where the terms of the submission 
call for all matters in controversy between the parties, and the 
arbitrators at the hearing are told only of some of them, what 
becomes of the others? If the arbitrators are to be looked upon 
as referees and the hearing as a single incident in the history of 
the award, it is reasonable to hold that these claims are gone 
forever in accordance with the contractual release in the award. 
It is so held in England.*° On the contrary, if the submission is a 
kind of notice pleading to be filled out in accordance with what 





80 Jn re Astley, etc. Coal Co., 68 L. J. Q. B. (N. S.) 252 (1899). 

31 Adm’r of Colkings v. Thackston, Cam. & Nor. 93 (N. C. 1800). Cf. Lessee of 
Hunt v. Guilford, 4 Ohio 310 (1831) ; Meyer v. Ludeling, 40 La. Ann. 640, 4 So. 583 
(1888). 

32 Norwood v. Stephens, 7 Cold. 1, 5 (Tenn. 1869). 

33 y SrepHENS, Law or Nisr Prius (1844) 30, 40. 

34 Cf. New York Lumber, etc. Co. v. Schnieder, 119 N. Y. 475, 24 N. E. 4 
(1890). 

35 West London Extension Ry. v.,Fulham Union, L. R. 5 Q. B. 361 (1870). 

86 Mordue v. Palmer, L. R. 6 Ch. App. 22 (1870). 

87 Eveleth v. Chase, 17 Mass. 458 (1821). 

88 Hunter v. Rice, 15 East 1oo (1812). 
89 Girdler v. Carter, 47 N. H. 305, 308 (1867). 
40 Clegg v. Dearden, 12 Q. B. 576 (1848). 
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transpires at the hearing, it is possible to contend that only the 
matters considered are affected by the award. It has been so 
held in America.** 


III 


The common element in these illustrations is that they demon- 
trate the point that a somewhat longer and freer use of arbitration 
in England — perhaps, too, nearness to Continental examples — 
has tended to bring about the adoption by the courts of a realistic 
point of view as to arbitration as distinct from the somewhat legal- 
istic one prevalent in American courts that arbitration is, and 
should be, in every respect like court procedure except that the 
tribunal is chosen differently. It is perhaps too late to argue for 
the adoption of a more liberal view in American courts. Never- 
theless, it seems quite pertinent to insist that there are really two 
concepts hidden behind the single word “arbitration.” They 
have one purpose in common, namely, to do away with litigation 
in court. They have some methods in common, particularly the 
entrusting of decisions to persons chosen by consent of both sides. 
But they differ radically in that the one accepts the methods, 
ideals, standards, and general ratiocination of the court, and seeks 
its final results in a more direct way; whereas the other rejects 
all these and seeks a result of its own, regardless of whether it is 
the same result as that which would be reached in court eventually 
or not, or perhaps more or less deliberately avoids the results that 
a court would obviously reach, as inadequate, technically or ethi- 
cally or in some other respect. It seems quite pertinent that the 
man who is asked to submit his existing or possible dispute to 
arbitration know to which of these he is submitting; pertinent 
that the man called in to act as arbitrator know what is expected 
of him; pertinent that courts in reviewing and legislatures in 
facilitating arbitration procedure and courts in interpreting legis- 
lation and giving effect to arbitration, and finally the public in 
estimating the meaning of any given arbitration, realize whether 
they are dealing with a mode of trial or something else. 

There is, fortunately, a thread which we may follow out of this 
labyrinth. It is the insistence upon the necessary qualifying 





41 King v. Savory, 8 Cush. 309, 311 (Mass. 1851). 
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words whenever “ arbitration ” is mentioned, to indicate in which 
of these two senses it is used. We already find it necessary to 
distinguish between common law and statutory arbitration. We 
have likewise made some distinctions between arbitration and 
mere mediation or compromise or reference. It remains to draw 
submission clauses strictly according to the true intent and the 
well thought out needs of the parties. This can be done and is 
being done in a large measure by trade associations that draw 
up rules and regulations based on their needs, to which reference 
can be made in contracts. Most industries are, however, still 
going through a transition stage in which the method of trial and 
error is being utilized. In many of them a single dominating 
personality is able to give tone and character to the arbitration 
work. In others, a predominating type of question constantly 
recurring leads to the development of a highly specialized appa- 
ratus for the avoidance of difficulties. Thus, in the motion picture 
industry most of the cases on the docket seem to be concerned 
with the ordering by exhibitors of pictures which they later 
decide not to take. In the silk industry questions of quality, 
conformity to sample, and conformity to description seem to be 
common. On stock exchanges, in the real estate trade, and in 
many other occupations, the chief topic seems to be customs and 
understandings of the trade. Questions of value mount large in 
arbitration under insurance policies. Downright questions of 
veracity are comparatively rare. They come up in isolated cases 
not particularly connected with any trade in which the memories 
of parties differ on whether a certain venture that has turned out 
profitably was or was not to be included in the affairs of a partner- 
ship. Occasionally a question arises as to who is to bear the loss 
of an accident, or whether a man who seemed to represent the de- 
fendant could bind him on a contract, or whether certain “ extras ” 
are covered in a building contract or constitute legitimate addi- 
tions to a bill. In such cases the facts are likely to be agreed 
upon and a question of law or of legal interpretation frequently 
is presented. It is not generally difficult to single out the 
type of question for which ‘arbitration is really wanted, nor 
when the question is understood and the conditions in the trade 
known is it impossible to indicate the kind of arbitration that is 
expected. 
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We may go one step further and suggest that, even in the ab- 
sence of such indication, the conditions in many industries are 
so clearly known to, and so manifestly contemplated by, both 
parties, that it is possible to ascertain what they contemplated 
when they used the term “ arbitration.” Thus, in the silk industry 
it is quite possible to ascertain that they contemplated the refer- 
ence of the question of quality to an expert whose judgment would 
probably be based on his expert inspection quite as much as on 
anything that could be said in evidence. On the other hand, in a 
royalty contract in the publishing industry a calculation on the 
basis of records may be required. In an actor’s disputes with 
theatrical managers we are quite likely to find the interpretation 
of the “‘ Equity ” contract at the heart of the case. From the 
position, experience, and general qualifications of the men chosen 
as arbitrators, much can fairly be deduced as to what is expected 
of them. 

In preparing rules and regulations for arbitrators, in drawing 
agreements of submission, in court orders referring cases to arbi- 
trators, in arbitration statutes, and in all other situations from 
which this device for the settling of disputes out of court is con- 
trolled, confusion can be avoided by clearly understanding 
whether we are aiming at court results with nothing changed but 
the mode of trial, or whether we are seeking a contractual substi- 
tute for a judgment. Of course what is gained in clarity will have 
to be offset by an apparent loss in the usefulness of the result. 
But the loss is only apparent. We cannot combine all the dia- 
metrically opposed advantages of both judgment and contract in 
a single transaction and eliminate all the disadvantages inherent 
in either of them by the magic of the name “ arbitration.” 


Nathan Isaacs. 
Harvarp Business SCHOOL. 
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DUE PROCESS OF LAW, POLICE POWER, AND 
THE SUPREME COURT 


od a comprehensive article appearing in April, 1913, under the 

title, The Progressiveness of the United States Supreme 
Court,* Mr. Charles Warren, in refutation of frequent charges 
that the Court was reactionary and deaf to the demands of social 
welfare, stated that of the five hundred and sixty cases before the 
Court in the years 1887 to 1911 inclusive, concerning the due 
process and equal protection clauses of the Fourteenth Amend- 
ment, only three statutes, “‘ involving a social or economic question 
of the kind included under the phrase ‘ social justice ’ legislation, 
[have] been held unconstitutional by the Supreme Court.”’ In 
1918, Judge Charles M. Hough in the annual lecture under the 
Frank Irvine Foundation at Cornell University,* after reviewing 
the decisions of the Court upon the due process clause of the 
Fourteenth Amendment, said: “ The direct appeal of property to 
due process has for the most part failed..... The indirect appeal 
through liberty is still going on.... But it is dying, and the 
courts, when invoked to-day under the due-process clause, are 
doing little more than easing the patient’s later days.” * And in 
1922, Professor Robert E. Cushman, of the political science fac- 
ulty of the University of Minnesota, came to the conclusion that 
the courts were entering into a period of judicial self-abnegation, 
and in the matter of social legislation would defer to the legisla- 
tive judgment, “unless it can be shown by a preponderance of 
evidence that the opinion of the legislature as to the need for 
social or economic legislation is one which no reasonable and 
honest person could form.” ° 

In the light of these scholarly surveys and prophecies it is 





1 (1913) 13 Cox. L. REv. 294. 

2 Ibid. 295. The cases mentioned are: Allgeyer v. Louisiana, 165 U. S. 578 
(1897); Connolly v. Union Sewer Pipe Co., 184 U. S. 540 (1902); Lochner v. 
New York, 198 U. S. 45 (1905). ‘ 

3 Due Process of Law — To-day (1919) 32 Harv. L. Rev. 218. 

4 Ibid. 233. 

5 Social and Economic Interpretation of the Fourteenth Amendment (1922) 20 
Micu. L., REv. 737. 6 Ibid. 758. 
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somewhat of a shock to discover that in the six years since 1920 
the Supreme Court has declared social and economic legislation 
unconstitutional under the due process clauses of either the Fifth 
or the Fourteenth Amendment in more cases than in the entire 
fifty-two previous years during which the Fourteenth Amend- 
ment had been in effect. Up to the time when Mr. Warren wrote,’ 
the Court had decided under the due process clause ninety-eight 
cases involving substantive legislation of a social or economic 
character, and in only six of these did the Court hold the legisla- 
tion unconstitutional.* From 1913 to 1920 inclusive the Court 
decided ninety-seven cases of this type and in seven of them 
held the law invalid.? But since 1920 the Court has passed on 
this sort of legislation in fifty-three cases, and has held against 
the legislation in fifteen of them.*® Phrased in percentages this 
means that from 1868 to 1912 the Court held against the legisla- 
ture in a very little more than six per cent of the cases; from 





7 A word should be given as to the selection of cases which I have made, for 
this doubtless explains a discrepancy between my figures and those of Mr. Warren. 
(1) I have used due process of law cases exclusively and not those turning on 
equal protection of the laws, though the problems involved are similar and often 
interrelated. (2) I have confined myself to police power cases, omitting those 
dealing. with procedure, taxation, eminent domain, jurisdictional questions, and 
rate regulation. (3) The choice of cases under the Fifth Amendment has been 
selective rather than comprehensive, and certain types of cases dealing with a 
recognized historical situation, such as the regulation of the rights of seamen, have 
been omitted. 

8 Missouri Pacific Ry. v. Nebraska, 164 U. S. 403 (1806); Dobbins v. Los 
Angeles, 195 U. S. 223 (1904); Lochner v. New York, 198 U. S. 45 (1905); 
Adair v. United States, 208 U. S. 161 (1908) ; St. Louis, I. M. & So. Ry. v. Wynne, 
224 U.S. 354 (1912) ; Eubank v. City of Richmond, 226 U. S. 137 (1912). 

9 C., M. & St. P. Ry. v. Polt, 232 U. S. 165 (1914) ; Smith v. Texas, 233 U. S. 
630 (1914); Coppage v. Kansas, 236 U. S. 1 (1915); Truax v. Raich, 239 U. S. 
33 (1915) ; McFarland v. American Sugar Refining Co., 241 U. S. 79 (1916) ; Adams 
v. Tanner, 244 U. S. 590 (1917) ; Buchanan v. Warley, 245 U.S. 60 (1917). 

10 Truax v. Corrigan, 257 U. S. 312 (1921) ; Pennsylvania Coal Co. v. Mahon, 
260 U. S. 393 (1922); Adkins v. Children’s Hospital, 261 U. S. 525 (1923); 
Meyer v. Nebraska, 262 U. S. 390 (1923); Chas. Wolff Packing Co. v. Industrial 
Court, 262 U. S. 522 (1923); Chastleton Corp. v. Sinclair, 264 U. S. 543 (1924); 
Jay Burns Baking Co. v. Bryan, 264 U.S. 504 (1924); Mich. Pub. Util. Comm. 
v. Duke, 266 U. S. 570 (1925); Chas. Wolff Packing Co. v. Industrial Court, 267 
U. S. 552 (1025); Pierce v. Society of Sisters, 268 U. S. 510 (1925); Weaver v. 
Palmer Bros. Co., 270 U. S. 402 (1926); Yu Cong Eng v. Trinidad, 271 U. S. 500 
(1926) ; Frost v. Railroad Comm., 271 U. S. 583 (1026); Tyson & Brother v. Ban- 
ton, 47 Sup. Ct. 426 (U. S. 1927); Fairmont Creamery Co. v. Minnesota, U. S. 
Sup. Ct., decided April 11, 1927. 
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1913 to 1920 in a little more than seven per cent of the cases; 
while since 1920 the Court has held against the legislature in 
twenty-eight per cent of the cases. And if we go behind the 
decisions and look at the votes of the individual judges in each 
case, we will find the same startling increase in the number of 
opinions adverse to the validity of legislation under the due process 
clauses. In the period up to 1921 the judicial vote was cast ap- 
proximately ninety per cent in favor of the various statutes con- 
sidered, and only ten per cent against. Since then, however, the 
favorable vote has shrunk to about sixty-nine per cent and the 
adverse vote grown to thirty-one per cent."* 

It is not the purpose of the author to ridicule the prophets or 
to condemn the learned justices of the Supreme Court. How- 
ever, the constantly growing tendency of the Court to hold legis- 
lation invalid under this clause must challenge attention. It is 
certain that the key to the conflict between legislation and due 
process which these decisions reflect can no longer be found in a 
supposed liberal or indulgent attitude of the Court. If the United 
States Supreme Court is to retain its reputation as a fair minded 
body of judges in its decisions of the great constitutional prob- 
lems that come before it, some rationale for its diverse actions 
must be found. This article presents the results of an intensive 
examination of the some two hundred and fifty cases in which 
the Supreme Court has wrestled with the limitations of due 
process of law upon the police power with the purpose of dis- 
covering the principles, rules, and definitions enunciated by the 
Court, and of ascertaining how far, if at all, they have been help- 
ful in solving the complex and important problems with which 
the Court has dealt. 


I 


The history of the Fourteenth Amendment throws but little 
light upon the proper interpretation of the due process clause 





11 A table may be helpful to visualize the change that has taken place in the 
last seven years: 


Held con- Held uncon- er cent No. votes No. votes Per cent 
stitutional _stitutional nconst. for Leg. against Leg. against Leg 


1868-1912 92 6 6% 797 85 9% 
1913-1920 90 7 7% 784 92 10% 
1921-1927 38 28% 327 150 31% 

Totals 220 11% 1908 327 14% 











946 HARVARD LAW REVIEW 


today.** The most careful historical study of the adoption of the’ 
Amendment concludes that the objects of its proponents were 
to define United States citizenship authoritatively, to make the 
restrictions of the first eight amendments applicable to the states, 
and to render the constitutionality of the Civil Rights Bill free 
from doubt.** A fear on the part of the reconstructionists that an 
amendment baldly phrased to show these specific objects would 
not prove acceptable, led to the use of vague and ambiguous 
phrases which, it was hoped, would accomplish the desired ends 
without too clearly indicating the purpose.** 

The privileges and immunities clause and the equal protection 
of the laws clause were thought by its proponents to be the effec- 
tive weapons of the Amendment.*® This attitude was reflected 
in the Slaughter-House Cases ** in which the majority sustained 
a legislative monopoly in the slaughtering of cattle by excluding 
from the “ privileges and immunities of citizens of the United 
States ” protected by the Amendment, the ordinary claims of citi- 
zens of the states to “ protection by the government with the right 
to acquire and possess property of every kind, and to pursue and 
obtain happiness and safety,” and brusquely dismissed the due 
process clause as having no application to the case. But in the 
dissenting opinions of Justices Bradley and Swayne lie the seeds 
of the future development of the due process clause.** At the 
very next term of court, in Bartemeyer v. Iowa,** the author of 
the majority opinion in the Slaughter-House Cases, in sustaining 
a statute prohibiting the sale of intoxicating liquors, admitted that 
if it had affected liquors already in existence, there would be great 
doubt if it were not a deprivation of property without due process 
of law. In Munn v. Illinois*® and Missouri Pacific Ry. v. 
Humes,” the general applicability of the due process clause was 





12 The Amendment was occasioned, of course, by a desire to ameliorate the 
unfortunate condition of the liberated negroes in the Southern states. See the 
Slaughter-House Cases, 16 Wall. 36, 67-72 (U. S. 1872). 

18 Frack, THE ADOPTION OF THE FOURTEENTH AMENDMENT (1908) 04. 

14 Jbid. 68; Morr, Due Process or Law (1926) 166. 

15 FLACK, op. cit. supra note 13, at 55-97; Mott, op. cit. supra note 14, at 164. 

16 Supra note 12, at 80. 

17 Ibid. at 122, 127. 

18 18 Wall. 129 (U. S. 1873). 

19 94 U. S. 113 (1876). 

20 115 U.S. 512 (1885). The Court said, however, through Field, J., that the 
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assumed. In the well known case of Mugler v. Kansas,” Mr. 
Justice Harlan, while sustaining a state statute prohibiting the 
manufacture of intoxicating liquor, definitely established the due 
process of law clause as a restriction upon state legislation of a 
substantive character affecting life, liberty, or property, and thus 
closed the period of groping and uncertainty as to the application 
of the various phrases of the first section of the Amendment. 
Whether or not the Court was historically correct in thus making 
the due process clause into a general restriction on legislation, 
is a question of purely academic interest,” for the most liberal 
members of the bench have concurred in holding certain laws 
unconstitutional. The Court was unanimous in declaring that a 
state cannot deprive aliens of the right to work,”* forbid negroes 
to live in neighborhoods mainly occupied by whites,”* provide 
compulsory arbitration of labor disputes in businesses not “ af- 
fected with a public interest,” *° or close all private schools.” 
While Justices Holmes and Brandeis would support a law the 
effect of which is practically to abolish private employment agen- 
cies,”” they believe that a state may not prevent the advocacy of 
an active and violent revolution unless there is an immediate and 
present danger of the accomplishment of that end.** From the 
standpoint of realities the question is not whether the Fourteenth 
Amendment does or does not restrict the state legislatures, but 
rather in what cases does it, and in what does it not, so restrict 
them. 





due process clause did not make of the Court a “harbor where refuge can be 
found from every act of ill-advised and oppressive State legislation.” Ibid. at 
520-21. 

21 123 U.S. 623, 660 (1887). 

22 The metamorphosis of the concept of due process of law has elsewhere been 
traced through its earlier stages, and the story need not be repeated here. See 
Mort, op. cit. supra note 14; Corwin, The Doctrine of Due Process of Law before 
the Civil War (1911) 24 Harv. L. Rev. 366, 460; Hough, supra note 3. 

23 Truax v. Raich, 239 U. S. 33 (1015). 

24 Buchanan v. Warley, 245 U. S. 60 (1917). 

25 Chas. Wolff Packing Co. v. Industrial Court, 262 U.S. 522 (1923); Dorchy 
v. Kansas, 264 U. S. 286 (1924); Chas. Wolff Packing Co. v. Industrial Court, 
267 U.S. 552 (1925). 

26 Pierce v. Society of Sisters, 268 U. S. 510 (1925). 

27 Adams v. Tanner, 244 U. S. 590 (1917) (dissent). 

28 Gitlow v. New York, 268 U.S. 652 (1925) (dissent). 
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II 


In the words “ nor shall any state deprive any person of life, 
liberty, or property without due process of law” must lie what- 
ever warrant the Court has for its refusal of sanction to state 
laws enacted to carry out what the state deems the economic and 
social policy of its people to require, and the words used have re- 
ceived, of course, a judicial construction. The Court has shown 
no tendency to confine the words in the Amendment which define 
the interests protected; rather it has given to terms such as 
“liberty ” and “property” the widest scope. That the latter 
should include intangibles such as bank deposits *® and rights 
under a contract *° in addition to ordinary real and personal prop- 
erty, need not occasion surprise. The common law right to carry 
on a business and retain the custom that naturally comes to one’s 
door free from unnecessary and unjustifiable interference, has 
been identified with the “‘ property ” named in the Amendment,** 
and it has been said that one has a property. right in the profession 
that he has mastered by study and experience.*” From the liberal 
opinion of Mr. Justice Brown in Holden v. Hardy, comes the fol- 
lowing broad statement: 


“ As the possession of property, of which a person cannot be deprived, 
doubtless implies that such property may be acquired, it is safe to say 
that a state law which undertakes to deprive any class of persons of the 
general power to acquire property would also be obnoxious to the same 
provision. Indeed, we may go a step further, and say that, as property 





29 Security Savings Bank v. California, 263 U. S. 282 (1923). 

80 M., K. & T. R. R. v. Oklahoma, 271 U. S. 303 (1926). 

81 Truax v. Corrigan, 257 U. S. 312 (1921). Pitney, J., though dissenting, 
admitted that the right to conduct a lawful business was property, and Brandeis, J., 
conceded that it was a “legal right.” Ibid. at 347, 354. Compare, however, the 
statement of Holmes, J.: “ The dangers of a delusive exactness in the application 
of the Fourteenth Amendment have been adverted to before now.... By 
calling a business ‘ property ’’ you make it seem like land, and lead up to the con- 
clusion that a statute cannot substantially cut down the advantages of ownership 
existing before the statute was passed. An established business no doubt may have 
pecuniary value and commonly is protected by law against various unjustified 
injuries. But you cannot give it definiteness of contour by calling it a thing. It 
is a course of conduct and like other conduct is subject to substantial modifica- 
tion according to time and circumstances both in itself and in regard to what 
shall justify doing it a harm.” Ibid. at 342. 

382 Dent v. West Virginia, 129 U. S. 114 (1889). 
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can only be legally acquired as between living persons by contract, a 
general prohibition against entering into contracts with respect to 
property, or having as their object the acquisition of property, would 
be equally invalid.” ** 


From this point it was not difficult to take the step that the right 
of the employer and employee to contract freely was also a 
property right.** 

But if the word “ property ” be thought all inclusive, what shall 
be said of “liberty” ? In Allgeyer v. Louisiana,** Mr. Justice 
Peckham said: 


“The liberty mentioned in that amendment means not only the 
right of the citizen to be free from the mere physical restraint of his 
person, as by incarceration, but the term is deemed to embrace the 
right of the citizen to be free in the enjoyment of all his faculties; to be 
free to use them in all lawful ways; to live and work where he will; to 
earn his livelihood by any lawful calling; to pursue any livelihood or 
avocation, and for that purpose to enter into all contracts which may be 
proper, necessary and essential to his carrying out to a successful con- 
clusion the purposes above mentioned.” 


“Liberty ” has even been assimilated to the pursuit of happiness 
mentioned in the Declaration of Independence,** and has been 
said to include the “ right of the individual to contract, to engage 
in any of the common occupations of life, to acquire useful knowl- 
edge, to marry, establish a home and bring up children, to wor- 
ship God according to the dictates of his own conscience, and 
generally to enjoy those privileges long recognized at common law 
as essential to the orderly pursuit of happiness by free men.” *’ 
Nor are these broad definitions confined to justices of a particular 
school of thought. Chief Justice Taft spoke for a unanimous 
Court when he included freedom of contract under “ liberty ” in 
Charles Wolff Packing Co. v. Industrial Court.** Mr. Justice 





33 169 U.S. 366, 391 (1808). 

84 Adair v. United States, 208 U. S. 161, 172 (1908); Coppage v. Kansas, 236 
U. S: 2,34: Gag2$}. 85 165 U.S. 578, 589 (1897). 

36 Bradley, J., in Butchers’ Union, ‘etc: Co. v. Crescent City, etc. Co., 111 U. S. 
746, 762 (1884); Field, J., dissenting, in Powell v. Pennsylvania, 127 U. S. 678, 
691 (1888). 

87 McReynolds, J., in Meyer v. Nebraska, 262 U. S. 390, 399 (1923). 

38 262 U.S. 522, 534 (1923). 
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Harlan, in Booth v. Illinois,*° and Mr. Justice Holmes, in Ofis v. 
Parker, in sustaining the prohibition of future and margin 
sales, conceded that freedom of contract came within the protec- 
tion of the Amendment. Mr. Justice Brandeis concurred in the 
opinion in Meyer v. Nebraska,** and both he and Mr. Justice 
Holmes included freedom of speech in “liberty” in Gitlow v. 
New York.*? The fact is that the cases tend to establish Mr. 
Justice Harlan’s statement in his dissent in Taylor v. Beckham,** 
that the words of the phrase “ should be interpreted as embracing 
every right that may be brought within judicial cognizance.” 

There has not been, however, a unanimous assent to this use 
of the word “ liberty.” Writing in 1909, soon after the decision 
in the Adair case, Dean Pound ascribed the dogma of “ liberty 
of contract” to a mechanistic jurisprudence based on a dis- 
credited individualistic philosophy.** Mr. Justice Holmes said in 
his dissent in Adkins v. Children’s Hospital: *° 


“ The earlier decisions . . . went no farther than an unpretentious 
assertion of the liberty to follow the ordinary callings. Later that 
innocuous generality was expanded into the dogma, Liberty of Contract. 
Contract is not specifically mentioned in the text that we have to con- 
strue. It is merely an example of doing what you want to do, embodied 
in the word liberty.” 


Mr. Charles Warren made the opinion in Gitlow v. New York 
the occasion for deprecating the inclusion of freedom of speech 
under “ liberty” as a startling and dangerous innovation, and 
argued that the concept should be confined to its historical mean- 
ing of freedom from physical restraints.** But there seems to be 
no sufficient reason for refusing to give to the word “ liberty ” a 
broad interpretation. The real difficulty of the Fourteenth 





89 184 U.S. 425 (1902). 

40 187 U. S. 606 (1903). See also Dent v. West Virginia, 129 U. S. 114 
(1889); Capital Trust Co. v. Calhoun, 250 U. S. 208 (1919); Radice v. New 
York, 264 U. S. 292 (1924). 

41 Supra note 37. See particularly the passage quoted in the text, supra p. 949. 

42 268 U.S. 652 (1925) (dissent). 

43 178 U.S. 548 (1900), quoted by Warren, infra note 46, at 450. 

44 Liberty of Contract (1909) 18 YALE L. J. 454. 

45 261 U.S. 525, 568 (1923). 

46 The New Liberty under the Fourteenth Amendment (1926) 39 Harv. L. 
REv. 431. 
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Amendment lies not in the scope of the individual interests pro- 
tected but in drawing a line between those interests and the 
demands of the public welfare. Indeed it is fairly certain that 
Dean Pound and Mr. Justice Holmes were arguing not that lib- 
erty of contract ought not be included in the “ liberty ” of the 
Fourteenth Amendment but that the concept was only relative 
and restricted by the demands of social well being.** Surely 
nothing can be said for a system of thought which would bring 
within the domain of constitutional protection the destruction of 
a fish net worth $15,*° but would take no cognizance of the sup- 
pression of a large and prosperous business;** or which would 
protect a person from having his arm scratched for the purpose 
of preventing epidemics,*® but would leave the legislature free to 
prevent him from expressing cherished and deep seated princi- 
ples." The objection to unjust and arbitrary legislation lies not 
in the interests affected, whether of property, body, or spirit, but 
in the injustice of any interference not called for by the public 
needs. 

Nor has the scope of the Amendment been limited by narrow 
definition of the word “ deprive.” That deprivation of liberty 
does not require bodily restraint, we have already seen. Neither 
does a deprivation of property require corporeal seizure.” This, 
of course, follows from the legal conception that property is the 
total of the rights and powers incident to a thing rather than the 
thing itself. A deprivation may thus be accomplished by restrict- 
ing the right to sell or to use. It may be contrary to the Amend- 
ment to compel a sale or a lease ** and “ it is beyond the power of 
the State by legislative fiat to convert property used exclusively 
in the business of a private carrier into a public utility, or to 





47 Compare the somewhat similar attitude of Holmes, J., toward the concept 
of property, as shown by his dissent in Truax v. Corrigan, supra note 31. 

48 Lawton v. Steele, 152 U. S. 133 (1894). 

49 Rast v. Van Deman & Lewis Co., 240 U. S. 342 (1916); Adams v. Tanner, 
244 U.S. 5090 (1917). 

50 Jacobson v. Massachusetts, 197 U. S. 11 (1905). 

51 Gilbert v. Minnesota, 254 U. S. 325 (1920); Gitlow v. New York, 268 
U.S. 652 (10925). 

52 Pennsylvania Coal Co. v. Mahon, 260 U. S. 393 (1922). 

53 Buchanan v. Warley, 245 U. S. 60 (1917); Dobbins v. Los Angeles, 195 
U.S. 243 (1904) ; Eubank v. City of Richmond, 226 U. S. 137 (1912). 

54 Missouri Pacific Ry. v. Nebraska, 164 U. S. 403 (1896). 
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make the owner a public carrier, for that would be taking private 
property for public use without just compensation, which no State 
can do consistently with the due process of law clause of the Four- 
teenth Amendment.” © It follows, of course, that a complete re- 
moval of a hitherto recognized property interest from the field of 
legal protection is a deprivation of property.” 


III 


As to “ due process of law,” but little help will be derived from 
an historical or analytical examination of the phrase. A com- 
plete prostration of state legislative power was prevented by the 
Court’s bold step in identifying due process with the equally un- 
certain and expansive concept of the police power. So conserva- 
tive a judge as Mr. Justice Field stated that the Fourteenth 
Amendment was not “ designed to interfere with the power of the 
State, sometimes termed its police power, to prescribe regula- 
tions to promote the health, peace, morals, education, and good 
order of the people, and to legislate so as to increase the industries 
of the State, develop its resources, and add to its wealth and 
prosperity.” °’ It has been said that the police power “ extends 
to all the great public needs,” * and “to so dealing with the 
conditions which exist in the State as to bring out of them the 
greatest welfare of its people.” °® While it might seem that 





55 Mich. Pub. Util. Comm. v. Duke, 266 U. S. 570, 577 (1925). See also 
Frost v. Railroad Comm., 271 U. S. 583 (1926). 

-56 Truax v. Corrigan, 257 U. S. 312, 328 (1921). 

57 Barbier v. Connolly, 113 U. S. 27, 31 (1885). The bounds of the police 
power have also been said to be coterminous with those of the ancient maxim 
“sic utere tuo ut alienum non laedas.” Slaughter-House Cases, 16 Wall. 36, 
62 (U. S. 1872) ; Munn v. Illinois, 94 U. S. 113, 124 (1876); Village of Euclid v. 
Ambler Realty Co., 47 Sup. Ct. 114, 118 (U. S. 1926). 

58 Noble State Bank v. Haskell, 219 U. S. 104, 111 (1911). A group of cases 
decided in the years 1906-07 declared positively that the “ police power embraces 
regulations designed to promote the public convenience or the general prosperity, 
as well as regulations designed to promote the public health, the public morals 
or the public safety.” C., B. & Q. Ry. v. Drainage Commissioners, 200 U. S. 561, 
592 (1906) ; Northwestern Nat. Life Ins. Co. v. Riggs, 203 U. S. 243, 253 (1906) ; 
Western Turf Ass’n v. Greenberg, 204 U. S. 359, 363 (1907); Halter v. Nebraska, 
205 U.S. 34, 40 (1907). 

* 59 Bacon v. Walker, 204 U.S. 311, 318 (1907), per McKenna, J. It has also 
been said that “it is the purpose, and indeed duty, of government, to’ get all it 
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the question of what the welfare of the people demands should be 
left to the legislature, the Court has always reserved to itself 
the power of deciding whether a given statute “is to be accepted 
as a legitimate exertion of the police power of the State ” and has 
said that if the statute has “no real or substantial relation ” to 
the objects of that power or “ is a palpable invasion of rights se- 
cured by the fundamental law, it is the duty of the courts to so 
adjudge, and thereby give effect to the Constitution.” °° In this 
formula three separate requirements are laid down: (1) the ob- 
ject of the legislature must be permissible; (2) the means must 
have a substantial relation to the end; and (3) fundamental rights 
must not be infringed. Later cases have added the further quali- 
fication that the law in question must not be arbitrary, unreason- 
able or oppressive.** 





can of good out of the activities of men, and to limit or forbid them when they 
become or tend to evil,” and that the police power exists “ wherever the public 
interests demand it.” McKenna, J., in National Cotton Oil Co. v. Texas, 197 
U.S. 115, 129 (1905) ; Brown, J., in Lawton v. Steele, 152 U. S. 133, 136 (1894). 
Field, J., refused to concede so broad a scope to the police power. See his dissents 
in Munn v. Illinois, 94 U. S. 113, 145 (1876) ; Powell v. Pennsylvania, 127 U. S. 
678, 691 (1888). 

60 Mugler v. Kansas, 123 U. S. 623, 661 (1887). 

61 It would be supererogatory to attempt to cite all the cases wherein one or 
another of the above ideas are expressed, but a few examples may be given. “ It is 
true, no doubt, that neither a state legislature nor a state constitution can inter- 
fere arbitrarily with private business or transactions, and the mere fact that an 
enactment purports to be for the protection of public safety, health or morals, is 
not conclusive upon the courts.” Holmes, J., in Otis v. Parker, 187 U. S. 606, 
608 (1903). The police power necessarily “has its limits and must stop when 
it encounters the prohibitions of the Constitution.” McKenna, J., in Eubank v. 
City of Richmond, 226 U. S. 137, 143 (1912). “If... there is wanton or 
arbitrary interference with private rights, the question arises whether the law- 
making body has exceeded the legitimate bounds of the police power.” Pitney, J., 
in Atlantic Coast Line R. R. v. City of Goldsboro, 232 U.S. 548, 559 (1914). “It is 
equally well established that the police power, broad as it is, cannot justify the 
passage of a law or ordinance which runs counter to the limitations of the 
Federal Constitution.” Day, J., in Buchanan v. Warley, 245 U.S. 60, 74 (1917). 
“ . . the legislative power of a State can only be exerted in subordination to the 
fundamental principles of right and justice which the guaranty of due process in 
the Fourteenth Amendment is intended to preserve.” Taft, C. J., in Truax v. 
Corrigan, 257 U. S. 312, 329 (1921). “... unless... a rational and fair man 
necessarily would admit that the statute proposed would infringe fundamental 
principles as they have been understood by the traditions of our people and our 
law.” Holmes, J., dissenting in Lochner v. New York, 198 U. S. 45, 76 (1905). 
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It must be apparent that this reservation of power contains no 
very certain standard to guide the Court in drawing its judg- 
ments. Certainly it seems that only in rare instances could the 
Court pronounce that the means employed by the statute were 
unrelated to the ends. There are, however, a few cases where the 
question might reasonably be considered. While there can be 
no doubt that vaccination bears a substantial relationship to the 
prevention of epidemics,” it is perhaps not so clear that a ceme- 
tery has an injurious effect upon health,” or that two years’ service 
as a freight brakeman is necessary to assure the efficiency of an 
employee as a railway conductor.°* One may also ask whether 
protection against fraud and impure food justified the outlawry of 
oleomargarine and of “ filled milk ” °° and whether the trading 
stamp was the “lure to improvidence ” which the Court thought 
probable in Rast v. Van Deman & Lewis Co.** 

The real difficulty in considering the relationship of means to 
ends is not in the substantiality of the means but in whether the 
means are not more drastic than are justified by the ends. It is 
said that the legislature has its choice of means, and that the 
statute is not necessarily unconstitutional because the means may 
seem inexpedient * or harsh.*® In spite of doubts expressed in 
some of the early cases,” it is now well settled that a statute is not 
unconstitutional for the reason alone that previously vested inter- 
ests are greatly impaired without compensation being awarded.” 





62 Jacobson v. Massachusetts, 197 U. S. 11 (1905). 

3 Laurel Hili Cemetery v. San Francisco, 216 U. S. 358 (1910). 

64 Smith v. Texas, 233 U. S. 630 (1914). 

65 Powell v. Pennsylvania, 127 U. S. 678 (1888) ; Hebe Co. v. Shaw, 248 U. S. 
297 (1919). 

86 240 U. S. 342 (1916). 

67 Jacobson v. Massachusetts, 197 U. S. 11 (1905); L’Hote v. New Orleans, 
177 U.S. 587 (1900) ; Atlantic Coast Line R. R. v. Georgia, 234 U.S. 280 (1914) ; 
R. & R. Coal Co. v. Yaple, 236 U. S. 338 (1915); Price v. Illinois, 238 U. S. 446 
(1915). 

68 Bosley v. McLaughlin, 236 U. S. 385, 392 (1915) ; Merrick v. Halsey & Co., 
242 U.S. 568, 584 (1917) ; Block v. Hirsh, 256 U.S. 135, 157 (1921). 

69 California Reduction Co. v. Sanitary Reduction Works, 199 U. S. 306 
(1905); Purity Extract, etc. Co. v. Lynch, 226 U. S. 192 (1912) ; Schmidinger v. 
Chicago, 226 U. S. 578 (1913). 

70 See Miller, J., in Bartemeyer v. Iowa, 18 Wall. 129 (U. S. 1873). See also 
Beer Co. v. Massachusetts, 97 U. S. 24 (1877). 

71 Mugler v. Kansas, 123 U. S. 623 (1887). The extreme application of this 
doctrine came in 1925 when the Court sustained a state law providing for the 
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The state may even, when the evils of a business seem eradicable 
in no other way, prohibit it absolutely though innocent persons are 
affected by the generality of the law.” But in spite of this de- 
clared tolerance, the dictum of Mr. Justice Brown in Lawton v. 
Steele,"* that the means must be “ reasonably necessary for the 
accomplishment of the purpose, and not unduly oppressive upon 
individuals,” has afforded the Court an opportunity of exercising 
its discretion as to the permissibility of the means adopted to carry 
out undoubted public ends. So it was held that the subsidence of 
surface occupied by dwellings could not be prevented by prohibit- 
ing the sub-surface owner from mining coal when by contract he 
had obtained the right to do so; “* nor could sanitary bedding be 
assured by prohibiting the use of shoddy, when disinfecting would 
accomplish the same result.’° Similar control by the Court over 
unduly drastic means is shown by the invalidation of the statute 
which to secure adequate wages for citizens took away the wages 
for aliens,"* or that which, in an effort to remedy the evils of em- 
ployment agencies, practically abolished them.” It must be ap- 
parent that the criteria under which the Court proceeds in all these 





seizure and destruction of liquor, even though the latter had been lawfully ac- 
quired. Samuels v. McCurdy, 267 U. S. 188 (1925). So, too, ordinances prevent- 
ing the use of premises for purposes deemed inimical to the public welfare have 
been sustained, though applicable to existing buildings and businesses. North- 
western Fertilizing Co. v. Hyde Park, 97 U. S. 659 (1878); Reinman v. City 
of Little Rock, 237 U. S. 171 (1915); Hadacheck v. Sebastian, 239 U. S. 304 
(1915); N. W. Laundry v. Des Moines, 239 U. S. 486 (1916). And it is well 
settled that a railroad, though established prior to a public highway, can be com- 
pelled at its own expense to make the crossing safe. Atlantic Coast Line R. R. v. 
City of Goldsboro, 232 U.S. 548 (1914); C., M. & St. P. Ry. v. Minneapolis, 232 
U. S. 430 (1914); Erie R. R. v. Board of Pub. Util. Commissioners, 254 U. S. 
394 (1921). 

72 Powell v. Pennsylvania, 127 U. S. 678 (1888); Booth v. Illinois, 184 U. S. 
425 (1902); Otis v. Parker, 187 U. S. 606 (1903); Murphy v. California, 225 
U. S. 623 (1912) ; Hebe Co. v. Shaw, 248 U.S. 297 (1919). 

73 352 U. S. 133, 137. (1804). See also Jacobson v. Massachusetts, 197 U. S. 
11, 25 (1905); California Reduction Co. v. Sanitary Reduction Works, 199 U. S. 
306, 318 (1905) ; Broadnax v. Missouri, 219 U.S. 285, 292 (1911) ; House v. Mayes, 
219 U.S. 270, 282 (1911). 

74 Pennsylvania Coal Co. v. Mahon, 260 U. S. 393 (1922). It is significant that 
Holmes, J., whose great liberality in police power matters is well known, delivered 
the opinion of the Court. 

75 Weaver v. Palmer Bros. Co., 270 U. S. 402 (1926). 

76 Truax v. Raich, 239 U. S. 33 (1015). 

77 Adams v. Tanner, 244 U.S. 590 (1917). 
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cases are almost wholly subjective and that no assistance is to be 
gained from the words of the Amendment itself. 

But if the standards of the Court in determining what means 
are justifiable, thus seem to be subjective, what shall be said of 
the requirements that the statute must not be beyond the boun- 
daries of the police power, subversive of constitutional rights, 
arbitrary or unreasonable? Whence is a judge to obtain his 
knowledge of what is for the “ public good,” “ general prosper- 
ity,” or “ greatest welfare of the people” ? In the main he must 
either accept the legislative judgment or substitute his own. The 
statement that the law must not be contrary to fundamental or 
constitutional right is useless. The Constitution is silent on the 
subject, save in the due process clause, and here the standard 
turns back upon itself and becomes a futile whirligig wound up 
for eternity. The adjectives “arbitrary,” “ unreasonable” and 


“oppressive ” find no definitions in the written law but must 
be applied in the light of the judges’ own mental processes. Often 
the Court must content itself with a mere statement that the pur- 
pose or subject-matter of the law is beyond the state’s power. 


Thus, in Adair v. United States,"* all that the Court could say to 
prove the unconstitutionality of the federal law prohibiting dis- 
crimination against employees of railroads engaged in interstate 
commerce because of their union membership, was: 


“Tt is not within the functions of government — at least in the ab- 
sence of contract between the parties— to compel any person in the 
course of his business and against his will to accept or retain the per- 
sonal services of another.” 


And in Adams v. Tanner,” when it came to the precise question 
whether evils in private employment agencies justified their aboli- 
tion, the Court offered only the following ipse dixit: 


“We are of opinion that Initiative Measure Number 8 as construed 
by the Supreme Court of Washington is arbitrary and oppressive, and 
that it unduly restricts the liberty of appellants, guaranteed by the 
Fourteenth Amendment, to engage in a useful business.” 





78 208 U. S. 161, 174 (1908). 
79 244 U. S. 590, 596-97 (1917). 
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IV 


Considering the discretionary character of its function in these 
police power cases, it is not unnatural that the Court has often 
had occasion to quote the remarks of Mr. Justice Miller in 
Davidson v. New Orleans: *° 


“ But, apart from the imminent risk of a failure to give any defini- 
tion which would be at once perspicuous, comprehensive, and satisfac- 
tory, there is wisdom, we think, in the ascertaining of the intent and 
application of such an important phrase in the Federal Constitution, 
by the gradual process of judicial inclusion and exclusion, as the cases 
presented for decision shall require, with the reasoning on which such 
decisions may be founded.” 


A corollary of the principle that the boundaries of the due process 
clause must be marked out by the succession of decisions is mani- 
fested in the Court’s refusal to answer questions as to the future 
portents of a decision and of its applicability to hypothetical ques- 
tions presented by counsel. Thus, in Noble State Bank v. Has- 
kell, sustaining a compulsory mutual guaranty of bank deposits, 


Mr. Justice Holmes said: 


“Tt is asked whether the State could require all corporations or all 
grocers to help to guarantee each other’s solvency, and where we are 
going to draw the line. But the last is a futile question, and we will 
answer the others when they arise.” 


So also the Court answered counsel’s prophecy of “ more serious 
intermeddling with the conduct of business,” by saying: 


“ As to what extent legislation should interfere in affairs political 
philosophers have disputed and always will dispute. It is not in our 
province to engage on either side, nor to pronounce anticipatory judg- 
ments. We must wait for the instance. Our present duty is to pass 
upon the statutes before us. . . .” *” 


Yet this tendency to ask the question “ whither ” is a natural 
and entirely proper one, unless we are to abandon our belief in the 





80 96 U. S. 97, 104 (1877). 
81 219 U. S. 104, 112 (1911). 
82 Tanner v. Little, 240 U. S. 360, 385 (1916). 
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equality and predicability of justice. It is not surprising there- 
fore, that there is a strong counter-current to this doctrine of 
judicial opportunism. The dissents of Mr. Justice Brewer, in 
particular, reveal a belief in the rigidity of the Constitution and 
an immutability of certain fundamentals entirely at variance 
with the more amorphous views of the majority.** Mr. Justice 
McKenna, dissenting in Block v. Hirsh,** spoke of the guaranties 
of the Fourteenth Amendment as being “ absolute as axioms ” ; 
while Mr. Justice Sutherland has thought both that the scope of 
application of the constitutional guaranties “ must expand or 
contract to meet the new and different conditions which are con- 
stantly coming within the field of their operation,” *° and that 
they “must be applied as they are written.” ** Mr. Justice 
Peckham, who in the Allgeyer case had said that the extent of the 
police power “ must be left for determination to each case as it 
arises,” ** argued in Lochner v. New York that if a ten hour 
limitation upon the hours of labor of a baker were sustained, 
“there would seem to be no length to. which legislation of this 
nature might not go,” and saw “ at the mercy of legislative ma- 
jorities ” printers, tinsmiths, carpenters, and the clerks of dry 
goods merchants, bankers, and lawyers.** Mr. Justice Pitney 
maintained in Coppage v. Kansas,*° that it would be unconstitu- 
tional to deny to employers the right to require from employees 
a promise not to join labor unions, since it was indubitable that 
the employees might impose such conditions as they desired upon 
membership in their unions. In Meyer v. Nebraska,*° Mr. Justice 





83 Austin v. Tennessee, 179 U. S. 343, 383 (1900); Muller v. Oregon, 208 U. S. 
412, 419 (1908). 

84 256 U.S. 135, 165 (1921). 

85 Village of Euclid v. Ambler Realty Co., 47 Sup. Ct. 114, 118 (U.S. 1926). 

86 Tyson & Brother v. Banton, 47 Sup. Ct. 426, 433 (U. S. 1927). 

87 165 U.S. 578, 590 (1887). 

88 198 U. S. 45, 58-60 (1905). Compare the statement by Sutherland, J., in 
Tyson & Brother v. Banton, supra note 86, at 432: “If it be within the legitimate 
authority of government to fix maximum charges for admission to theaters, lec- 
tures (where perhaps the lecturer alone is concerned), baseball, football, and other 
games of all degrees of interest, circuses, shows (big and little), and every pos- 
sible form of amusement, including the lowly merry-go-round with its adjunct, 
the hurdy-gurdy (Commonwealth v. Bow, 177 Mass. 347, 58 N. E. 1017), it is 
hard to see where the limit of power in respect of price fixing is to be drawn.” 

89 236 U.S. 1, 19-20 (1915). 

9° 262 U.S. 390, 401 (1923). 
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McReynolds buttressed his argument against a statute forbid- 
ding the teaching of foreign languages with a comparison to the 
public rearing of children in Plato’s Ideal Commonwealth, and 
in the ancient military state of Sparta. Mr. Justice McKenna 
continually vacillated between the two methods here contrasted. 
In Riley v. Massachusetts,” an hours of labor case, he said, 
“ neither the wisdom nor the legality of such means can be judged 
by extreme instances of their operation.” But in Eubank v. 
City of Richmond,*’ a building line case, he stated, “ We are test- 
ing the ordinance by its extreme possibilities to show how in its 
tendency and instances it enables the convenience or purpose of 
one set of property owners to control the property rights of 
others.” In Tanner v. Littie,** he refused to be alarmed by 
“prophecies ” of more serious restrictions on private rights, but 
in the Arizona Employers’ Liability Cases ** and in the District 
of Columbia rent case,** his dissent was based on impassioned 
appeals to “‘ withstand beginnings. Who can know to what end 
they will conduct? ” Inconsistencies of method may exist even 
in the same opinion. In his dissent in the Adkins case ** the Chief 
Justice condemned the majority’s assimilation of the fixing of a 
minimum to that of a maximum wage as an application of logic 
to distinctions of degree and experience; yet on the previous page 
of his opinion the learned Chief Justice had just argued that de- 
cisions upholding the regulation of hours of labor necessarily sus- 
tained the regulation of wages, since “ one is the multiplier and the 
other the multiplicand.” 3 

It seems that, whatever may be thought of the results achieved 
in particular instances, the tendency to compare the regulation in 
question with other possible regulations is entirely sound. It 
probably is not desirable that in considering legislative control 
over the teaching of foreign languages, the Court should be called 
upon to discuss the probable constitutionality of the practices of 
ancient Greece. But when it is asked whether a principle of com- 
pulsory mutual guaranty, which is sought to be applied to banks, 
could also be applied to grocers, the Court might properly point 
out that the extensive funds tied up in a single bank, together with 





91 232 U.S. 671, 680 (1914). 94 250 U.S. 400 (1919). 
92 226 U. S. 137, 144 (1912). 95 Block v. Hirsh, 256 U. S. 135, 160 (1921). 
93 240 U. S. 360, 385 (1916). 96 261 U.S. §25, 565 (1923). 
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the intimate interrelation of banks, presented a situation of pos- 
sible danger to the public welfare that was wholly non-existent in 
the case of grocers, and that where the facts are different, the legis- 
lature may treat the situation differently. To say, “ We will an- 
swer your question when we come to it,” smacks unnecessarily of 
judicial arbitrariness. 

“Legislation cannot be judged by theoretical standards. It 
must be tested by the concrete conditions which induced it.” * 
But in spite of this warning the Court has often tended to consider 
matters ideally and in the abstract. Thus Mr. Justice Peckham 
said in the Lochner case: *° 


“ There is no reasonable ground for interfering with the liberty of 
person or the right of free contract, by determining the hours of labor, 
in the occupation of a baker . . . to the common understanding the 
trade of a baker has never been regarded as an unhealthy one.” 


So, in Adair v. United States,®® the Court argued that the employer 
and the employee were on an equality in negotiating the labor 
contract and-that “any legislation that disturbs that equality 
is an arbitrary interference with the liberty of contract.” 
Fortunately, the present tendency is toward a closer scrutiny of 
the factual situation and, in the case of certain of the justices, 
toward a general use of scientific testimony.*°° The use of such 
expert testimony is not, however, a universal solution of the 





87 McKenna, J., in Mutual Loan Co. v. Martell, 222 U. S. 225, 233 (1911). 
See also Tanner v. Little, 240 U. S. 369, 385 (1916); Yeiser v. Dysart, 267 U. S. 
540, 541 (1925). 

%8 198 U.S. 45, 57, 59 (1905). 

99 208 U.S. 161, 175 (1908). 

100 See Muller v. Oregon, 208 U. S. 412, 419-20 (1908) ; McLean v. Arkansas, 
211 U.S. 539, 548-51 (1909) ; Price v. Illinois, 238 U. S. 446, 453 (1915); Bunting 
v. Oregon, 243 U. S. 426, 439 (1917); Levy Leasing Co. v. Siegel, 258 U. S. 242, 
245 (1922), for instances of the Court’s use of factual testimony. Brandeis, J., em- 
ploys such material extensively. See his dissents in Adams v. Tanner, 244 U.S. 590 
(1917) ; Truax v. Corrigan, 257 U. S. 312 (1921) ; Jay Burns Baking Co. v. Bryan, 
264 U. S. 504 (1924). In Chastleton Corp. v. Sinclair, 264 U. S. 543 (1924), the 
Court remarked upon the failure of those arguing for the constitutionality of the 
District of Columbia rent law, to show a continuation of the emergency which had 
justified the law’s existence. The tendency of the Court to make use of scientific 
testimony has been generally applauded. See Frankfurter, Hours of Labor and 
Realism in Constitutional Law (1916) 29 Harv. L. Rev. 353; Cushman, supra 
note 5. 
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problem. Police power cases inevitably present two questions of 
fact: (1) the present situation; (2) the probable effect of the 
state’s interference. As to the first question it is true that great 
difficulty is not always experienced. It is not hard to determine 
whether long hours of labor have a deleterious effect on the health 
of workers,*“ or whether certain solicitors on trains to Hot 
Springs, Arkansas, are a nuisance,” or whether the payment of a 
miner’s wage on the basis of screened coal tends to defraud the 
laborer.** But the question is not always so clear. In nearly 
every business or practice there exist along with the dangers to 
society, undoubted benefits. If oleomargarine and “ filled milk ” 
may be manufactured so as to be unhealthy and sold so as to 
work a fraud,’ there is in the cheaper products a boon to the 
man unable to afford-the better ones. The difficulty of proof is 
intensified when large and widespread businesses are concerned. 
Can economists definitely answer the question whether stock and 
produce exchanges are a benefit or an evil? *”° Can it be said with 
confidence that the use of trading stamps demoralizes the people 
by inciting reckless buying?*** Can statistics prove that the 
private school does or does not produce a better citizenry than an 
exclusive public school system? **’ In such matters the opinion 
of the expert, the economist, and the governmental bureau should 
be received and respected, but they do not become science by 
bearing the stamp of government, university, or technical maga- 
zine. As to the right of employment agencies to exist, a conclu- 
sion even of a Congressional Committee that “the necessity of 
paying for the privilege of going to work, and paying more the 
more urgently the job is needed, not only keeps people unneces- 
sarily unemployed, but seems foreign to the spirit of American 
freedom and opportunity,” *°* does not become scientific fact be- 





101 Holden v. Hardy, 169 U. S. 366 (1898) ; Lochner v. New York, 198 U.S. 45 
(1905) ; Muller v. Oregon, 208 U. S. 412 (1908); Bunting v. Oregon, 243 U. S. 
426 (1917). 102 Williams v. Arkansas, 217 U.S. 79 (1910), 

103 McLean v. Arkansas, 211 U. S. 539 (1909). 

104 Powell v. Pennsylvania, 127 U. S. 678 (1888) ; Hebe Co. v. Shaw, 248 U. S. 
297 (1919). ' 

105 Booth v. Illinois, 184 U. S. 425 (1902) ; Otis v. Parker, 187 U. S. 606 (1903). 

106 Rast v. Van Deman & Lewis Co., 240 U. S. 342 (1916). 

107 Pierce v. Society of Sisters, 268 U.S. 510 (1925). 
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cause of the source of its emanation. Whether the undoubted evils 
of the agencies justified their abolition, remained a question not 
of fact but of opinion. 

Difficulties are enhanced when we proceed from a considera- 
tion of the status quo to the probable effect of the means adopted 
to ameliorate that status. The vaccination case **’ was perhaps 
easy but the feasibility of preventing fraud in the sale of bread by 
requiring a loaf to have a definite weight twenty-four hours after 
baking,"*° was a closer question, and there is a total lack of accu- 
rate evidence as to the effect which minimum wage statutes would 
have on the condition of the poorer paid.*** When it is remem- 
bered that the Court also inquires whether the means proposed 
are “ unusual, unnecessary, or oppressive,” it is seen that we are 
indeed passing from the realm of objective fact into that of sub- 
jective belief. Whether it is unreasonable and oppressive to se- 
cure industrial peace by compelling employer and employee to 
arbitrate;*** to obtain a homogeneous people by preventing the 
teaching of foreign languages to small children; *** to secure 
cheaper housing by compelling the landlord to decrease his 
rents;*** and to alleviate the poverty of the servant by requiring 
that the master increase her wages,"** are questions bottomed not 
on law or science but on one’s inherited or acquired opinions of 
history, politics and economics. 


V 


Whether the question be regarded as one of fact or of opinion, 
the Court has been emphatic in its declarations that great weight 
will be given to the legislative judgment evinced in the passing of 
the law. This deference frequently takes the form of statements 
that the local authorities are best qualified to judge of local condi- 
tions and needs. The propriety of this is apparent in some cases. 





109 Jacobson v. Massachusetts, 197 U. S. 11 (1905). 

110 Jay Burns Baking Co. v. Bryan, 264 U.S. 504 (1924). 

111 Adkins v. Children’s Hospital, 261 U. S. 525 (1923). 

112 Chas. Wolff Packing Co. v. Industrial Court, 262 U. S. 522 (1923). 

118 Meyer v. Nebraska, 262 U. S. 390 (1923). 

114 Block v. Hirsh, 256 U. S. 135 (1921); Chastleton Corp. v. Sinclair, 264 
U.S. 543 (1924). 

115 Adkins v. Children’s Hospital, 261 U. S. 525 (1923). 
































DUE PROCESS, POLICE POWER AND THE SUPREME COURT 963 


Certainly the state legislature and court could better’ judge of the 
claimed nuisance in the solicitation on railroad trains of patronage 
for resorts and physicians at Hot Springs, Arkansas,*** and of the 
damage done by sheep grazing on the public domain in Idaho,*”” 
than the learned members of the Supreme Bench at Washington. 
Even in cases where the problem was not of such purely local sig- 
nificance, the Court has expressly declared its belief that local 
opinions should govern; for example, when it sustained the pro- 
vision of the California constitution prohibiting the sale of stocks 
on margin and a Chicago ordinance requiring a uniform size loaf 
of bread.** An even bolder policy apparently actuated Mr. Jus- 
tice Holmes in his dissent in Truax v. Corrigan: **° 


“ There is nothing that I more deprecate than the use of the Four- 
teenth Amendment beyond the absolute compulsion of its words to 
prevent the making of social experiments that an important part of the 
community desires, in the insulated chambers afforded by the several 
States, even though the experiments may seem futile or even noxious 
to me and to those whose judgment I most respect.” 


But such deference is not universal. In Adams v. Tanner,*° Mr. 
Justice Brandeis in his dissent argues at length that the people of 
Washington are best able to determine whether the public welfare 
requires the abolition of private employment agencies; but in Gil- 
bert v. Minnesota,’ upholding a Minnesota anti-sedition law, it 
is the majority opinion which relies on the ability of the legislature 
of the state to decide what the public peace demanded; while Mr. 
Justice Brandeis, dissenting, adopts for his argument the law as 
enunciated by the majority in Adams v. Tanner. So, too, in spite 
of the legislative decree by the state that public welfare required 





116 Williams v. Arkansas, 217 U.S. 79 (1910). 
117 Bacon v. Walker, 204 U. S. 311 (1907). It also was agreed that the council 
of a California municipality was thus qualified to judge whether public safety and 
morals required the closing of billiard parlors in the territory under its jurisdic- 
tion. Murphy v. California, 225 U. S. 623 (1912). 

118 Otis v. Parker, 187 U. S. 606, 609 (1903); Schmidinger v. Chicago, 226 
U. S. 578, 588 (1913). 

119 257 U.S. 312, 344 (1921). 

120 244 U.S. 590 (1917). 

121 254 U.S. 325 (1920). This same reversal of the usual position of Brandeis, 
J., occurred in Gitlow v. New York, 268 U. S. 652 (1925), involving the criminal 
syndicalism statute of New York. 
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the compulsory arbitration of industrial disputes,'** the prohibi- 
tion of the teaching of foreign languages to children,’** and the 
abolition of private schools,’** the Court has held that such de- 
crees could not be respected. 

In more generalized statements, the Court has declared its de- 
pendence upon the legislative judgment in questions both of fact 
and of opinion. Thus in Powell v. Pennsylvania,’”’ the Court 
said: “ It is not a part of their [the courts’] functions to conduct 
investigations of facts entering into questions of public policy 
merely, and to sustain or frustrate the legislative will ” merely be- 
cause they do not approve of the legislature’s determination of 
factual questions. While this declaration was made with refer- 
ence to a legislative determination that the status quo called for 
regulation, similar statements have been made where the question 
was one of remedy. Thus in Jacobson v. Massachusetts,’** the 
Court, in reply to an argument that compulsory vaccination was 
ineffectual to prevent the spread of smallpox, took judicial notice 
of the large body of opinion to the contrary. And in McLean v. 
Arkansas,'*" it was even said that the Court should not deprive 
the legislature of the choice of means simply because the Court 
“ may be of opinion that the act will fail of its purpose, or be- 
cause it is thought to be an unwise exertion ” of legislative power. 
Where the opinion of one legislature is fortified by a general con- 
currence of legislative bodies, just so much more weight should be 
given to it, for if “in other States of the Union such laws have 
been deemed essential, and have been sustained by the courts... 
we cannot say that such purpose, frequently recognized and acted 
upon, is an abuse of the police power of the State.” *** Also if 





122 Chas. Wolff Packing Co. v. Industrial Court, 262 U. S. 522 (1923). 

123 Meyer v. Nebraska, 262 U. S. 390 (1923). 

124 Pierce v. Society of Sisters, 268 U. S. 510 (1925) (an initiated measure). 

125 127 U.S. 678, 685 (1888). Compare the statement in Cusack Co. v. Chicago, 
242 U. S. 526, 531 (1917), that the disposition of the Court was “to favor the 
validity of laws relating to matters completely within the territory of the State 
enacting them.” 

126 197 U.S. 11 (1905). 

127 211 U.S. 530, 547 (1909). 

128 New York ex rel. Silz v. Hesterberg, 211 U. S. 31, 40 (1908). See also 
Halter v. Nebraska, 205 U. S. 34, 39 (1907) (prohibiting use of United States flag 
for advertising) ; Muller v. Oregon, 208 U. S. 412, 419 (1908) (maximum hours of 
labor) ; Lemieux v. Young, 211 U. S. 489, 493 (1909) (bulk sales law); Purity 
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the legislative belief is sustained by a considerable body of sci- 
entific testimony, or is “ sanctioned by usage, or held by the pre- 
vailing morality or strong and preponderant opinion to be greatly 
and immediately necessary to the public welfare,” **° the Court 
hesitates to differ with it. 

Judicial diffidence also finds expression in frequent statements 
that questions of policy are for the legislature and not for the 
courts.**® But when we discover that in many of these cases the 
Court is simply using the word “ policy ” in contrast to the word 
“‘ power,” *** it would appear that the Court is simply declaring 
the obvious, and is depending on a distinction as subjective and 
subtle as is implied in the adjectives, ‘“‘ reasonable,” “ arbitrary,” 
and “ oppressive ” already considered. Mr. Justice Holmes, how- 
ever, shortly after coming to the bench, identified this “ policy ” 
with the very type of questions commonly presented to the Court, 
and emphatically asserted its incapacity to pass on such questions. 
Thus in Otis v. Parker, he declared: *** 


“«. . . it by no means is true that every law is void which may seem 
to the judges who pass upon it excessive, unsuited to its ostensible end, 
or based upon conceptions of morality with which they disagree. Con- 
siderable latitude must be allowed for differences of view as well as for 
possible peculiar conditions which this court can know but imperfectly, 
if at all.” 


His famous dissent in Lochner v. New York *** lights up the judi- 
cial page with the charm of his peculiar literary style. In the 
Arizona Employers’ Liability Cases,** a deprecating shrug of the 
shoulders may almost be seen: 





Extract, etc. Co. v. Lynch, 226 U. S. 192, 204 (1912) (prohibiting sale of malt 
liquors) ; Prudential Ins. Co. v. Cheek, 259 U.S. 530, 537 (1922) (requiring letters 
of dismissal to be given employees); Block v. Hirsh, 256 U. S. 135, 257 (1921) 
(rent regulation). 

129 Noble State Bank v. Haskell, 219 U. S. 104, 111 (1911). 

130 See, e.g., the statement of so pronounced an individualist as Field, J., in the 
early case of Missouri Pacific Ry. v. Humes, 115 U. S. 512, 520 (1885). 

131 McLean v. Arkansas, 211 U. S. 539, 547 (1909); C., B. & Q. R. R. v. Mc- 
Guire, 219 U.S. 549, 569 (1911). . 

182 187 U.S. 606, 608 (1903). 183 198 U.S. 45, 74-76 (1905). 

134 250 U.S. 400, 432 (1919). In Adair v. United States, 208 U. S. 161, 181 
(1908), he specifically declared that the question whether employers should be re- 
stricted in their power to discharge union employees was one of policy not for the 
Court to determine. And see his dissent in Tyson & Brother v. Banton, 47 Sup. Ct. 
426, 433 (U.S. 1927). 
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“ Tf it is thought to be public policy to put certain voluntary conduct 
at the peril of those pursuing it, whether in the interest of safety or 
upon economic or other grounds, I know of nothing to hinder.” 


It might appear that so broad a view of public policy would draw 
everything into its maw and would effectually prevent judicial in- 
terference with legislative action. But both by statement and by 
his vote in particular instances,*** Mr. Justice Holmes has given 
proof that even he would not always follow legislative determina- 
tion of policy although applied in the “ insulated chambers af- 
forded by the several States.” 


VI 


The opinions of the Supreme Court on due process of law and 
the police power have confused rather than clarified the subject. 
From the words “ nor shall any state deprive any person of life, 
liberty, or property without due process of law” have come no 
rules, standards or principles capable of certain applications to 
concrete cases. It is declared that the police power has its boun- 
daries, but their limit and course have never been staked. The 
Court has professed to regard each case as unique, unsolvable by 
legal precept, but it overthrows legislation by postulating funda- 
mental and immutable principles of law, which it, however, neg- 
lects to define. The Court has acknowledged great regard for the 
legislatures’ conclusions of fact and opinion, but its action often 
belies its words, and even its own members accuse it of abuse of 
authority.’ 

An intelligent appreciation of the problem presented by the due 
process clause must begin by realizing that what the Fourteenth 
Amendment has done is to place upon the Court the duty of weigh- 
ing the individual interests comprehended under the very general 
terms of life, liberty, and property as against the claims of society 





185 Chas. Wolff Packing Co. v. Industrial Court, 262 U. S. 522 (1923); Pierce 
v. Society of Sisters, 268 U. S. 510 (1925); his dissent in Gitlow v. New York, 
268 U.S. 652 (1925) ; and Pennsylvania Coal Co. v. Mahon, 260 U. S. 393 (1922), 
and Chastleton Corp. v. Sinclair, 264 U. S. 543 (1924), in both of which he de- 
livered the opinion of the Court. 

186 See the dissent of Holmes, J., in Lochner v. New York, 198 U.S. 45 (1905), 
and the dissent of Taft, C. J., in Adkins v. Children’s Hospital, 261 U. S. 525 
(1923). 
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and of the state which are subsumed under the equally general 
phrase, the “ police power.” The work of examining, valuing and 
balancing all these varied and conflicting claims cannot be based 
on logical deduction from abstract legal principles, but rather will 
find its dynamics in economics, sociology, and philosophy. The 
task will be accomplished not by a tired-eyed scrutiny of the words 
of the Constitution, but by an examination of the concrete inter- 
ests involved in each case, and by the individual views of the jus- 
tices as to their validity and importance. 

This making of law, for such it undoubtedly is, and this reliance 
upon the opinions of individual justices, have occasioned some of 
the severest criticisms of the Court. But such phenomena exists 
wherever the courts are called upon to break ground in new and 
unexplored fields. Did not Lord Mansfield make law, and was he 
not guided by his views as to public policy, when he incorporated 
into the common law the customs and practices of merchants? 
Whence came the limitation, in. Hadley v. Baxendale,‘*" upon the 
right to damages for breach of contract, if not from the personal 
belief of the court as to what was best for the individual and the 
business community? Was it not a social philosophy which en- 
abled the court to declare that henceforth the law should be that 
the owner of a dangerous instrumentality should be liable at all 
events for the damage done by it? *** In creating the fellow serv- 
ant rule, Chief Justice Shaw of Massachusetts clearly indicated 
his reliance on other matters than logic and abstract legal prin- 
ciple: 

“In considering the rights and obligations arising out of particular 
relations, it is competent for courts of justice to regard considerations of 
policy and general convenience, and to draw from them such rules as 
will, in their practical application, best promote the safety and security 
of all parties concerned.” **° 


In performing the task placed upon it by the Fourteenth Amend- 
ment, the Supreme Court must necessarily be guided by like con- 





187 g Ex. 341 (1854). 

138 Rylands v. Fletcher, L. R. 3 H. L. 330 (1868). 

139 Farwell v. Boston & Worcester R. R., 4 Metc. 49, 58 (Mass. 1842). See also 
Spade v. Lynn & Boston R. R., 168 Mass. 285, 47 N. E. 88 (1897), and Pound, 
Interests of Personality (1915) 28 Harv. L. Rev. 343, 362-65, discussing matters to 
be considered in allowing damages for mental injury without bodily contact. 
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siderations. Its work will be better accomplished, and more fairly 
appreciated if the fact be frankly recognized. 

In reference to the police power and due process of law, Mr. 
Justice Holmes once spoke of lines being “ pricked out by the 
gradual approach and contact of decisions on the opposing 
sides.” **° The controlling points in such a line indicate the vari- 
ous interests that the Court has had before it, and the relative 
weight that has been attached to them. What the Court has done 
is of more importance than what it has said. If one would under- 
stand the work of the Supreme Court, such a line must be mapped 
out in the fields already traversed. By its course and direction 
a prophecy may at least be made, as to where this line will be run 
in the still uncharted region before the Court. It is to such a 
task that the present article is a prelude. 

Ray A. Brown. 


UNIVERSITY OF WISCONSIN. 





140 Noble State Bank v. Haskell, 219 U. S. 104, 112 (1911). 
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JURISDICTION OF THE LOWER FEDERAL COURTS 
TO ENJOIN UNAUTHORIZED ACTION 
OF STATE OFFICIALS * 


SUIT is brought in a federal district court to enjoin adminis- 

trative action by a state official. There being no diversity of. 
citizenship, federal jurisdiction is based solely on the claim that 
the acts sought to be enjoined are violative of the Fourteenth 
Amendment or the contract clause of the Federal Constitution. 
It appears, however, that the acts in question also violate a state 
constitution or statute. Barney v. City of New York,* decided by 
the Supreme Court in 1904, was thought to have made it clear that 
in this situation no federal jurisdiction existed.” But the Barney 
case suffered a series of severe blows, and the decision in Home 
Tel. & Tel. Co. v. Los Angeles * seemed to have administered the 
final guietus. The Barney doctrine has, however, shown strong 
vitality, and has been applied by several federal courts within the 
past few years.* It seems likely, therefore, that the Supreme Court 
will soon be forced either to overrule it by name or to approve it 
within limits. This probability invites a reéxamination of the 
problem involved in the Barney case, and the lower court deci- 





* This paper had its origin in a report prepared for the course on Federal 
Jurisdiction conducted by Professor Felix Frankfurter at the Harvard Law School. 
The writer is greatly indebted to Professor Frankfurter for suggestions in connec- 
tion with the problem herein discussed. 

1 193 U.S. 430 (1904). 

2 The lower court cases prior to the Barney case were split on the question 
of jurisdiction. Jurisdiction was denied in Manhattan Ry. v. City of New York, 
18 Fed. 195 (C. C. S. D. N. Y. 1883); Kiernan v. Multnomah County, 95 Fed. 
849 (C. C. D. Ore. 1899); Huntington v. City of New York, 118 Fed. 683 
(C.C.S. D. N. Y. 1902). On the other hand jurisdiction was assumed in Southern 
Ry. v. North Carolina Corp. Comm., 97 Fed. 513 (C. C. E. D. N. C. 1899). 

3 227 U.S. 278 (1913). 

# United Mine Workers v. Chafin, 286 Fed. 959 (S. D. W. Va. 1923) ; Palestine 
Tel. Co. v. City of Palestine, 1 F. (2d) 349 (E. D. Tex. 1924) ; Shanks v. Banting 
Mfg. Co., 9 F. (2d) 116 (N. D. Ohio, 1925) ; East St. Louis Ry. v. City of East 
St. Louis, 13 F. (2d) 852 (E. D. Ill. 1926); Lynchburg Traction & Light Co. v. 
City of Lynchburg, 16 F. (2d) 763 (C. C. A. 4th, 1927). These and other cases 
reaching a contrary result are discussed infra pp. 981-83. 

The provision of the Judicial Code under which the district court’s jurisdiction 
must be founded, is 36 Stat. rogr (1911), U. S. Comp. Stat. (1918) § 1214. 
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sions suggest a revival of the Barney doctrine as a self-imposed 
limitation on the jurisdiction of the federal courts. 


I 


The Barney case was raised by the following facts: The plain- 
tiff sought in the Circuit Court for the Southern District of New 
York, to enjoin the City of New York and its then Board of Rapid 
Transit Commissioners from proceeding with the construction of 
the Rapid Transit Railroad. The plaintiff alleged that the road 
was being constructed contrary to the statutes of New York in 
that a change in the plans for the construction of the road had been 
made without the approval required by statute. The bill alleged 
that the continued construction of the railroad would deprive the 
plaintiff, an abutting owner, of its property without due process of 
law, in violation of the Fourteenth Amendment. The circuit court, 
adopting the opinion in the same court in a prior decision ° on sub- 
stantially similar facts, dismissed the bill for want of jurisdic- 
tion. On appeal, the Supreme Court affirmed the decree. A/fter 
pointing out that the railroad construction was unauthorized by 
state law and had been so recognized by the lower New York 
courts,° Chief Justice Fuller said: 


“ Thus the bill on its face proceeded on the theory that the construc- 
tion of the easterly tunnel section was not only not authorized, but was 
forbidden by the legislation, and hence was not action by the State of 
New York within the intent and meaning of the Fourteenth Amendment, 
and the Circuit Court was right in dismissing it for want of jurisdiction. 

“Controversies over violations of the laws of New York are con- 
troversies to be dealt with by the courts of the State. Complainant’s 
grievance was that the law of the State had been broken, and not a 
grievance inflicted by action of the legislative or executive or judicial 





5 Huntington v. City of New York, supra note 2, aff'd, 193 U. S. 441 (1904). 

® Citing Barney v. Board of Rapid Transit Commissioners, 38 Misc. 549, 77 
N. Y. Supp. 1083 (1902); Barney v. City of New York, 39 Misc. 719, 80 N. Y. 
Supp. 972 (1903); Barney v. City of New York, 83 App. Div. 237, 82 N. Y. Supp. 
124 (1903). While the Supreme Court for New York County and the Appellate 
Division had decided that the railroad construction was unauthorized under the 
statutes, they refused injunctive relief in the above cited cases on the ground that 
since the suit for such relief was not commenced until after the work was sub- 
stantially completed, the enormous public interests involved required a refusal 
of an injunction. 





JURISDICTION OF LOWER FEDERAL COURTS 971 


department of the State; and the principle is that it is for the state 
courts to remedy acts of state officers done without authority of or con- 
trary to state law. Missouri v. Dockery, 191 U.S. 165; Civil Rights 
Cases, 109 U.S. 3; Virginia v. Rives, too U. S. 313.” 7 


While on its specific facts, the most that the Barney case can be 
said to hold is that the federal courts, in the absence of diversity of 
citizenship, have no jurisdiction to enjoin state administrative ac- 
tion claimed to be violative of the Fourteenth Amendment when 
the alleged state action is expressly prohibited by the state law, yet 
the language of the court goes further. The Court’s denial of juris- 
diction, like the statement by Mr. Justice Harlan in a previous 
decision,* rests, not upon the failure by Congress to confer jurisdic- 





7 193 U.S. at 437-38. None of the three cases cited is directly in point. The 
Civil Rights Cases involved the validity of a Congressional statute; while Mis- 
souri v. Dockery and Virginia v. Rives were writs of error to state courts, in neither 
of which did it appear that the action complained of was prohibited by state law. 
The Court also relied on Manhattan Ry. v. City of New York, and Kiernan v. 
Multnomah County, both supra note 2, and In re Storti, 109 Fed. 807 (C. C. D. 
Mass. 1901), aff'd sub nom. Storti v. Massachusetts, 183 U. S. 138 (1901). 

8 Hamilton Gas Light, etc. Co. v. Hamilton City, 146 U. S. 258 (1892). The 
gas company having had a contract to supply the defendant city with gas, was 
notified to discontinue its service because the city, pursuant to an ordinance, was 
going to construct its own gas works. The company sued in the federal circuit 
court to enjoin the city from constructing the gas works, alleging that the city 
lacked the power to pass the ordinance to build gas works and that such action 
violated the contract clause and Fourteenth Amendment. The circuit court passed 
on the merits without even discussing the jurisdictional point and dismissed the 
bill. 37 Fed. 832 (C. C. S. D. Ohio, 1889). On appeal, the Supreme Court said of 
the question of federal jurisdiction: ‘“‘ The plaintiff’s first contention is that there is 
no statute of Ohio authorizing any city, in which there are already gas-works in 
full and complete operation, to erect gas-works, or to levy a tax for that pur- 
pose. If this were conceded, we should feel obliged — the plaintiff and defendant 
both being corporations of Ohio —to reverse the judgment, and remand the cause 
with directions to dismiss the suit for want of jurisdiction in the Circuit Court... . 
A municipal ordinance, not passed under supposed legislative authority, cannot 
be regarded as a law of the State within the meaning of the constitutional prohibi- 
tion against State laws impairing the obligations of contracts. Murray v. 
Charleston, 96 U. S. 432, 440; Williams v. Bruffy, 96 U. S. 176, 183; Lehigh 
Water Co. v. Easton, 121 U. S. 388, 392; N. O. Water Works v. Louisiana 
Sugar Co., 125 U. S. 18, 31, 38. A suit to prevent the enforcement of such an 
ordinance would not, therefore, be one arising under the Constitution of the 
United States.” 146 U.S. at 265-66. The Court then looked into the Ohio statute 
and decisions, found that the city did have power to construct the works and 
decided there was jurisdiction. 

The four cases cited by Mr. Justice Harlan had come to the Supreme Court 
on writs of error and had not raised or involved the jurisdictional problem under 
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tion on the federal courts, but on the lack of substantive constitu- 
tional power in the federal courts ever to have jurisdiction in such 
a case because such a set of facts does not involve state action 
within the prohibition of the Fourteenth Amendment. 

Whatever may be the merits of the result in the Barney case, 
the reasoning is unmistakably erroneous. The Board of Rapid 
Transit Commissioners was acting on behalf of the state of New 
York. There was state action. State officials did act. Any other 
conclusion is a metaphysical denial of the actual facts. 

The decision in the Barney case noticeably evoked no dissent. 
The case was obediently followed by the lower federal courts in 
similar ° or analogous *° situations, but, as was to be expected, 
situations did arise in which the doctrine of the Barney case was 
held inapplicable.** On the other hand, it is not s»rprising to find 
a circuit judge making a logical application of the principles ex- 
pressed in the Barney case and refusing to take jurisdiction to 
enjoin state taxing officials alleged to be violating the Fourteenth 
Amendment, when there was no diversity of citizenship and where 





discussion. The Hamilton case is rarely referred to by the Supreme Court in its 
subsequent wrestling with the jurisdictional problem under consideration, although 
it could have been relied on in the light of similar reasoning in subsequent decisions. 

® Mayor v. Holst, 132 Fed. 901 (C. C. A. 5th, 1904), dismissing for want of 
jurisdiction a bill to enjoin the city of Savannah from putting into effect an 
ordinance alleged to have been passed without the notice required by law, and the 
enforcement of which was claimed to be violative of the Fourteenth Amendment. 

10 Farson v. City of Chicago, 138 Fed. 184 (C. C. N. D. Ill. 1905) (ordinance 
exceeding powers of city) ; City of Louisville v. Cumberland Tel. & Tel. Co., 155 
Fed. 725 (C. C. A. 6th, 1907) (same). These cases, along with Mayor v. Holst, 
supra note 9, go on the ground that, there being no state action, no federal question 
is raised. 

11 In Ozark-Bell Tel. Co. v. City of Springfield, 140 Fed. 666 (C. C. W. D. 
Mo. 1905), the bill alleged that, though the defendant city was authorized to make 
reasonable rates, the rates prescribed were unreasonable and if enforced would 
deprive the plaintiff of property without due process of law. A demurrer to the 
bill was overruled. The court dismissed the contention that there was no juris- 
diction by referring to the language in the Barney case where Chief Justice Fuller 
distinguished Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362 (1894), as 
follows: ‘“ And as the establishment of rates by the commission was the estab- 
lishment of rates by the State itself, and the determination of what was reason- 
able was left to the discretion of the commission, their action would not be re- 
garded as unauthorized, even though they may have exercised the discretion 
unfairly.” 193 U.S. at 440. The Barney case, though not referred to by name, 
was held inapplicable in Des Moines City Ry. v. City of Des Moines, 151 Fed. 
854 (C. C. S. D. Iowa, 1907). See infra note 24. 
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the state administrative authorities were alleged to be discriminat- 
ing in the assessment of taxes contrary to a uniformity of taxation 
clause in the state constitution.” But this extension of the Barney 
doctrine was short lived since the Supreme Court, while it for- 
mally adhered * to the Barney case, refused, in Raymond v. Chi- 
cago Union Traction Co.** to apply the doctrine to this new 
situation. 

The Raymond case came up from the Circuit Court for the 
Northern District of Illinois where a suit was brought by the 
Traction Company to enjoin the Cook County taxing officers from 
collecting certain taxes alleged to be assessed by the state Board 
of Assessment in violation of the Fourteenth Amendment. The 
plaintiff’s bill specifically set forth the Illinois constitutional and 
statutory provi”ions as to uniformity of taxation. Without dis- 
cussing the question of jurisdiction, the circuit court granted relief 
on the merits.** The majority of the Supreme Court, in affirming 
the decree, said, through Mr. Justice Peckham: 


“‘ The most important function of the board, that of equalizing assess- 
ments, in order to carry out the provisions of the constitution of the 
State in levying a tax by valuation, ‘ so that every person shall pay a tax 
in proportion to the value of his, her or its property,’ was, in this in- 
stance, omitted and ignored, while the board was making an assessment 
which it had jurisdiction to make under the laws of the State. This 





12 St. Louis, I. M. & S. Ry. v. Davis, 132 Fed. 629 (C. C. E. D. Ark. 1904). 

13 Savannah, etc. Ry. v. Savannah, 198 U. S. 392 (1905), originated as a bill 
in equity brought by the railway in the state court to restrain the collection of a 
municipal tax, which was alleged to impair the obligation of contract and to be 
a taking of property without due process of law. The decision of the court of 
first instance refusing a preliminary injunction was affirmed by the Supreme 
Court of Georgia. Savannah, etc. Ry. v. Savannah, 112 Ga. 164, 37 S. E. 393 
(1900). One assignment of error in the Supreme Court of the United States was 
that there was no law of the state of Georgia which authorized the imposition of 
the tax. Mr. Justice Holmes said, before proceeding to the merits: “ According 
to the bill and the fifth assignment of error there is no law of the State of Georgia 
which authorizes the imposition of the tax. Were this true the foundation of our 
jurisdiction would be gone and this writ of error should be dismissed. See Barney 
v. City of New York, 193 U.S. 430. But although the plaintiff has taken incon- 
sistent positions and has confused questions for the state court alone with those 
which may be brought here, still, . . . we shall not stop the case at the outset. See 
Hamilton Gas Light & Coke Co. v. Hamilton, 146 U.S. 258.” 198 U.S. at 306. 

14 207 U.S. 20 (1907). 

15 South Chicago City Ry. v. Baird, 114 Fed. 557 (C. C. N. D. Ill. 1902). 





974 HARVARD LAW REVIEW 


action resulted in an illegal discrimination, which, under these facts, 
was the action of the State through the board.” *° 


But if the Illinois Board of Assessment omitted and ignored the 
constitutional requirements, why then was not the action of the 
board unauthorized and therefore not the action of the state within 
the meaning of the Barney case? Mr. Justice Peckham did not 
address himself to that question. He summarily and briefly re- 
ferred to the Barney case in the following words: 


“ Barney v. City of New York... , holds that where the act com- 
plained of was forbidden by the state legislature, it could not be said to 
be the act of the State. Such is not the case here.” 7” 


It is noteworthy, that, in this case, Mr. Justice Holmes, with whom 
concurred Mr. Justice Moody, dissented: 


“T am unable to grasp the principle on which the State is said to de- 
prive the appellee of its property without due process of law because a 
subordinate board, subject to the control of the Supreme Court of the 
State, is said to have violated the express requirement of the State in 
its constitution; because, in other words, the board has disobeyed the 
authentic command of the State by failing to make its valuations in such 
a way that every person shall pay a tax in proportion to the value of his 
property. I should have thought that the action of the State was to be 
found in its constitution, and that no fault could be found with that 
until the authorized interpreter of that constitution, the Supreme Court 
[of the state], had said that it sanctioned the alleged wrong. Barney v. 
New York, 193 U. S. 430.” 1® 


It is significant that while Mr. Justice Holmes rests his dissent on 
the theory that the action by the state taxing board is not state 
action within the Fourteenth Amendment, he assumes that if such 
action is sustained by the highest state court, relief may be granted 
by the Supreme Court of the United States on writ of error. The 
state would then have acted. If it demonstrates anything, the 
language of the court in the Raymond case shows that the Su- 
preme Court had not worked out a satisfactory application of 
principles of jurisdiction with respect to the problem here con- 
sidered. 





16 Supra note 14, at 37. 17 Ibid. (Italics ours.) 18 Jbid. at 41. 
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The Raymond case while purporting to leave untouched the 
doctrine of the Barney case necessarily imposed a restriction in its 
application. To apply the Barney case a federal court would now 
have to find an express state prohibition against. the particular 
act of the state administrative official alleged to infringe a federal 
constitutional right. A general prohibition involved in a uniform- 
ity of taxation provision would no longer suffice.’ And soon, the 
Supreme Court was to impose further restrictions on the doctrine 
of the Barney case, which rendered it inapplicable as a practical 
matter. 

In Siler v. Louisville & Nashville R. R.,”° a railroad company 
sought an injunction, in the Circuit Court for the Eastern District 
of Kentucky, against the Railroad Commission of Kentucky from 
enforcing a general maximum rate order issued by the Commis- 
sion pursuant to a legislative act. The bill attacked the legislative 
act as violative of the due process clause of the Fourteenth Amend- 
ment, as being in violation of the constitutional guaranty of a 
republican form of government to each state, and in violation of 
the equal protection clause of the Fourteenth Amendment. The 
bill averred that no power or authority had been vested in, or con- 
ferred upon, the Railroad Commission to make or fix the rates 
complained of “and that the Commission’s order was unauthor- 
ized by statute.” On an appeal from a decree granting an 
injunction, it was contended that the circuit court had no jurisdic- 
tion. Any theory of predicability of decisions would have fore- 
cast a reversal of the decree below on the basis of the Barney case. 
The Supreme Court, however, affirmed the decree of the circuit 
court. Mr. Justice Peckham, writing the opinion, applied the fol- 
lowing reasoning: The averment as to the order being unauthor- 
ized makes it, of course, a local or state question. But the federal 
questions give jurisdiction to the circuit court and that court, hav- 





19 The lower federal courts, bound by the Raymond case, have taken jurisdic- 
tion in similar situations with little discussion of the jurisdictional problem. 
Cent. Railroad v. Jersey City, 199 Fed. 237 (D. N. J. 1912) ; Louisville & Nashville 
R. R. v. Bosworth, 209 Fed. 380 (E. D. Ky. 1913), 230 Fed. 191 (E. D. Ky. 1915) 
(temporary injunction); Chicago, M. & St. P. Ry. v. Kendall, 278 Fed. 298 
(S. D. Iowa, 1921). The Supreme Court has followed the Raymond case. 
Greene v. Louisville & Int. R. R., 244 U. S. 499 (1917); Louisville & Nashville 
R. R. v. Greene, 244 U. S. 522 (1917). 

20 213 U. S. 175 (1909). 
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ing obtained jurisdiction, may decide all local questions." As to 
the Barney case, 


“Tf the averment as to the invalidity of the order of the commission 
were the only ground upon which a Federal question was founded, and 
if the bill alleged that the order was invalid because it was not author- 
ized by the State, either by statute or in any other way, the objection 
[that the Barney case applied] might be good, but the bill sets up sev- 
eral Federal questions.” 2? 


Therefore, there is jurisdiction! But the Supreme Court, accord- 
ing to its well established practice, will only decide a question 
arising under the Federal Constitution when it is unavoidable. 
Therefore, looking into the Kentucky statutes, the Court decides 
that the order was not authorized although “ we are without the 
benefit of a construction of the statute by the highest state court 
of Kentucky.” * 

This reasoning is illogical. Under the Barney doctrine, which 
the Court purports to recognize, there is no jurisdiction if the state 
administrative action alleged to violate the Fourteenth Amend- 
ment is unauthorized by the state laws or constitution. And, in 
the Siler case, the very ground for enjoining the acts of state ad- 
ministrative officials is the fact that the Supreme Court decided 
the state administrative action to be unauthorized. Regardless of 
the soundness of the result in the Barney case, the reasoning 
in the Siler case cannot make for an understanding of questions of 
federal jurisdiction or, for that matter, constitutional law. Fur- 
thermore, with respect to the problems here considered the logic 
of the opinion in the Siler case, if it were meant seriously, would 
afford a simple dodge to escape the results of the Barney case. In 
the absence of diversity of citizenship, a petitioner seeking to en- 
join state administrative acts alleged to violate the Constitution 





21 Jbid. at 191, 192. 

22 Ibid. at 192-93. 

28 Ibid. at 194. The Supreme Court, unacquainted with local conditions, 
should have refrained from passing on the construction of a state statute until 
there had been a decision by the highest state court. By following the Barney 
case, although not necessarily agreeing with the language of Chief Justice Fuller 
in that case, the Supreme Court could have avoided the result in the Siler case 
with its attending encroachment by the federal courts on matters as to which 
the states are extremely jealous. See infra note 46. 
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of the United States and admittedly unauthorized by state law 
would only “set up several Federal questions” for purposes of 
satisfying the requirements of federal jurisdiction. Mr. Justice 
Peckham does not consider whether or not the action complained 
of is state action although it is unauthorized by state law. His 
conclusion, reached by circuitous reasoning, avoids that trouble- 
some question. By leaving that feature of the Barney case theo- 
retically, if not practically, undisturbed, the Supreme Court merely 
postponed an overhauling of the erroneous substantive doctrine 
laid down by Chief Justice Fuller.** 


IT 


Though the Siler case might have seemed to sound the death 
knell to any application of the Barney doctrine, the Circuit Court 
of Appeals for the Ninth Circuit pushed the reasoning of the lat- 
ter case to its farthest logical possibility. In Seattle Electric Co. 
v. Seattle, etc. Ry.,”* a suit was brought in the Circuit Court for 
the Western District of Washington by one street railway against 
another, seeking to enjoin the latter from carrying into force a 
franchise granted by the city of Seattle which, the complainant 
alleged, violated a prior exclusive franchise given to it. The bill 
averred that the carrying out of the defendant’s franchise would 
result in depriving the plaintiff of property without due process of 
law, in violation of the Fourteenth Amendment. An injunction 
was granted by the circuit court, but the decree was reversed by 
the circuit court of appeals with directions to dismiss the case for 
want of jurisdiction since the federal claim was unsubstantial and 
colorable and also because the action complained of could not be 
said to be the action of the state within the prohibition of the 





24 A similar failure of the Supreme Court to face squarely the jurisdictional 
problem occurred in Des Moines v. Des Moines City Ry., 214 U. S. 179 (1909). 
This was a bill in equity brought in the circuit court to enjoin the defendant city 
from impairing the obligation of a contract. The city claimed that since there was 
a contract clause in the state constitution which would have invalidated such a 
law, there was no state action and hence no federal question. The Supreme 
Court reversed an injunction issued by the circuit court, but, in defiance of its 
usual practice, did so on the merits and without adverting to the jurisdictional 
question, though this had been argued. 

25 185 Fed. 365 (C. C. A. oth, 1911). 
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Fourteenth Amendment, since it was prohibited by a state con- 
stitutional due process clause. 

This extension, or rather application, of the Barney doctrine 
was not received with favor in federal courts other than the Ninth 
Circuit Court of Appeals ** and aroused outspoken disapproval by 
an inferior court *’ within the Ninth Circuit itself.** The Seattle 
case could not remain unchallenged. In time a case coming up 
from the Ninth Circuit presented the problem to the Supreme 
Court. 

In Home Tel. & Tel. Co. v. Los Angeles,”® the Supreme Court 
was confronted with the following set of facts: The plaintiff 
sought, in the District Court for the Northern District of Cali- 
fornia, to enjoin the officials of the city of Los Angeles from put- 
ting into effect a city ordinance establishing telephone rates. The 
complaint averred that the rates were confiscatory and therefore 
in violation of the Fourteenth Amendment. The defendant filed a 
plea to the jurisdiction of the court setting up the due process 
clause of the California constitution and the fact that there was 
no diversity of citizenship. An appeal was taken to the Supreme 
Court from an order dismissing the bill for want of jurisdiction. 
The Supreme Court, through Chief Justice White, discounte- 
nanced any adherence to the doctrine laid down by the Seattle 
case *° and reversed the decree below. Chief Justice White said: 


“Coming to consider the real significance of this doctrine, we think it 
is so clearly in conflict with the decisions of this court as to leave no 





26 In Wilmington City Ry. v. Taylor, 198 Fed. 159 (D. Del. 1912), the court 
refused to follow the Seattle case and enjoined the enforcement of an order alleged 
to violate the Fourteenth Amendment, notwithstanding the existence of a coincident 
guaranty in the state constitution. 

27 San Francisco Gas & Elec. Co. v. City of San Francisco, 189 Fed. 943 
(C. C. N. D. Cal. rorr). 

«28 In City of San Francisco v. United Railroads, 190 Fed. 507 (C. C. A. oth, 
1911), certiorari denied, 225 U. S. 710 (1912), the circuit court of appeals applied 
the Barney doctrine to a set of facts similar to those in the Barney case. How- 
ever, Hanford, J., in concurring, specifically objected to the scope of the language 
used in the Seattle case, which was also relied on by the majority in refusing to take 
jurisdiction. 190 Fed. at 513. 

29 227 U.S. 278 (1913). 

80 Since the Siler case, the Barney case, along with the Hamilton case, had 
been favorably cited by the Supreme Court in a decision that required federal 
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doubt that plain error was committed in announcing and applying 
Mec aceeis 
“In the first place the proposition addresses itself not to the mere 
distribution of the judicial power granted by the Constitution, but sub- 
stantially denies the existence of power under the Constitution over the 
subject with which the proposition is concerned. It follows that the 
limitation which it imposes would be beyond possible correction by 
legislation. Its restriction would, moreover, attach to the exercise of 
Federal judicial power under all circumstances, whether the issue con- 
cerned original jurisdiction or arose in the course of a controversy to 
which otherwise jurisdiction would extend.” ** 


The Chief Justice then proceeded to point out that if the doc- 
trine of the Seattle case is applicable where there is a “ coincident 
constitutional guarantee” it would also have to apply to every 


case where it is alleged that state administrative action violates 

the Federal Constitution, and to cases under the contract clause 

when there is this “ coincident constitutional guarantee. 
Then Chief Justice White continued: 


9? 32 


“ . . . the settled construction of the [Fourteenth] Amendment is 
that it presupposes the possibility of an abuse by a state officer or repre- 
sentative of the powers possessed and deals with such a contingency. It 
provides, therefore, for a case where one who is in possession of state 
power uses that power to the doing of the wrongs which the Amendment 
forbids even although the consummation of the wrong may not be within 
the powers possessed if the commission of the wrong itself is rendered 
possible or is efficiently aided by the state authority lodged in the wrong- 
doer. That is to say, the theory of the Amendment is that where an 
officer or other representative of a State in the exercise of the authority 
with which he is clothed misuses the power possessed to do a wrong 
forbidden by the Amendment, inquiry concerning whether the State has 
authorized the wrong is irrelevant and the Federal judicial power is 
competent to afford redress for the wrong by dealing with the officer and 
the result of his exertion of power.” ** 





constitutional claims to be asserted in the district courts before an appeal could 
be taken directly to the Supreme Court instead of to the circuit court of appeals. 
Memphis v. Cumberland Tel. & Tel. Co., 218 U. S. 624 (1910). 

31 Supra note 29, at 283-84. 

32 Tbid. at 285, 286. 

33 Ibid. at 287. (Italics ours.) 
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Logically this reasoning would deny any adherence to the further 
application of the Barney case, yet the Court, while questioning 
the Barney case, does not expressly overrule it.** 

Apart from Chief Justice White’s method of reaching a desired 
result by a consideration of extra-judicial policies, we must recog- 
nize that by the time of the Home Telephone case it had become 
abundantly clear that Chief Justice Fuller’s language in the Bar- 
ney case was inconsistent with the facts of actual state administra- 
tive conduct. Subsequent to the Barney decision, the Supreme 
Court had definitely held that the action of state administrative 
officials acting under color of state authority was state action 
within the Fourteenth Amendment.* And as a factual everyday 





34 “ Much reliance is placed upon the decisions in Barney v. New York, .. . 
it was considered in the Raymond Case and if it conflicted with the doctrine in 
that case and the doctrine of the subsequent and leading case of Ex parte Young, 
it is now so distinguished or qualified as not to be here authoritative or even per- 
suasive. But on the face of the Barney Case, it is to be observed that however 
much room there may be for the contention that the facts in that case justified 
a different conclusion, as the doctrine which we have stated in this case was 
plainly recognized [sic] in the Barney Case and the decision there rendered 
proceeded upon the hypothesis that the facts presented took the case out of the 
established rule, there is no ground for saying that that case is authority for 
overruling the settled doctrine which, abstractly at least, it recognized. If there 
were room for such conclusion in view of what we have said it would be our plain 
duty to qualify and restrict the Barney Case in so far as it might be found to 
conflict with the rule here applied.” Jbid. at 294. (Italics ours.) 

In a recent decision in the Sixth Circuit Court of Appeals, Denison, J., says: 
“In so far as the Barney Case seems to adopt the broad principle that an act 
invalid by a state law cannot be regarded as the act of the state, ... it must 
be regarded as overruled by Home Telephone Co. v. Los Angeles... .” City of 
Dayton v. City Ry., 16 F. (2d) 401, 4o4 (C. C. A. 6th, 1926). But in a case de- 
cided at the present term, the Supreme Court has indicated that there are limits 
to what will be considered such state action as to permit an application of the 
Home Telephone case. Hayman v. City of Galveston, 47 Sup. Ct. 363, 364 
(U. S. 1927). 

35 Ex parte Young, 209 U. S. 123 (1908). This case also decided a more 
important point in holding that an injunction against a state administrative 
official acting under color of state law was not a suit against the state within the 
prohibition of the Eleventh Amendment. Thus, the same administrative act may 
be state action within the Fourteenth Amendment and not state action within 
the Eleventh Amendment. See (1908) 21 Harv. L. Rev. 527. The Supreme 
Court has followed Ex parte Young on both points. That an injunction against 
a state official acting unlawfully is not a suit against a state, see Western Union 
Tel. Co. v. Andrews, 216 U. S. 165 (1910); Greene v. Louisville & Int. R. R., 
244 U.S. 499 (1917); Looney v. Crane Co., 245 U.S. 178 (1917); Public Service 
Co. v. Corboy, 250 U. S. 153 (1919). That the federal district courts have 
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matter there is little doubt that a state official is acting for the 
state although the specific act complained of is prohibited by a 
state constitutional guaranty. This recognition by the Supreme 
Court of the actualities of state administration should have clari- 
fied the inconsistencies surrounding the denial of federal juris- 
diction in situations similar to the Barney case. But on the other 
hand, if the result of the Barney case is desirable, the federal 
courts should formulate a new theory for reaching the result, un- 
hampered by any necessity of applying specious reasoning. 

In the face of the strong language of Chief Justice White in the 
Home Telephone case,” a district court in 1923 applied the theory 
behind the Barney case without making any reference to it.** In 
1924, another district court cited and followed the Barney case in a 
situation similar to the Raymond case,** without mentioning either 





power to enjoin illegal state administrative action, see Siler v. Louisville & 
Nashville R. R., supra note 20; Louisville & Nashville R. R. v. Garrett, 231 U. S. 
298 (1913); Minnesota Rate Cases, 230 U. S. 352 (1913); Phoenix v. Geary, 
239 U. S. 277 (1915); Truax v. Raich, 239 U. S. 33 (1915); Cuyahoga River, 
etc. Co. v. City of Akron, 240 U. S. 462 (1916) ; Oklahoma Operating Co. v. Love, 
252 U.S. 331 (1920). 

86 This language was quoted by a district judge in taking jurisdiction in a 
case similar to the Barney case. Portland Ry., Light & Power Co. v. City of 
Portland, 210 Fed. 667, 669 (D. Ore. 1914). The Supreme Court also applied 
the Home Telephone case to a situation more like the Barney case. Cuyahoga 
River, etc. Co. v. City of Akron, supra note 35. 

87 United Mine Workers v. Chafin, 286 Fed. 959 (S. D. W. Va. 1923). A bill 
was brought to enjoin a sheriff from interfering with the United Mine Workers in 
attempting to organize the miners. The plaintiff claimed that the sheriff was 
acting contrary to state law, and even, as the Court says, was doing acts strictly 
forbidden by state law, and that such acts violated the Fourteenth Amendment. 
A motion to dismiss the bill for want of jurisdiction was granted, the court stating 
that the acts complained of were unauthorized by the laws of West Virginia and 
therefore no state action was involved. 

88 Palestine Tel. Co. v. City of Palestine, 1 F. (2d) 340, 350 (E. D. Tex. 
1924). Plaintiff sought to enjoin the defendant city from enforcing an ordinance 
affecting telephone rates. The bill averred that a state statute required that 
telephone rates should not be less than ten per cent of the actual cost of the 
property of the business and that the city ordinance disregarded the statute, 
thereby violating the state constitution and the Fourteenth Amendment. De- 
fendant’s motion to dismiss the bill for lack of jurisdiction was granted: “The 
cases of Louisville v. Telephone Company, Memphis v. Telephone Company, 
Barney v. City of New York, and other cases I have mentioned above, seem to 
me ... to be directly in point. They establish the proposition that, if the 
ordinance was not within the authority delegated by the state in respect of 
such matters, this court has no jurisdiction to determine an issue respecting its 
constitutionality, even though, in fact, it is unconstitutional. The procedure in 
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the Raymond or the Home Telephone case. In 1925, in the 
Northern District of Ohio, a district judge refused in Shanks v. 
Banting Mfg. Co.,*° to take jurisdiction in a situation similar to 
the Home Telephone case, that is, where an act alleged to violate 
the Fourteenth Amendment is also within the ban of a state due 
process clause. And, in June, 1926, the district court for the 
Eastern District of Illinois followed the Barney case on facts 
practically the same as those in that case.*® In the last three of 
these recent decisions ** despite the trend in the Raymond, Siler 
and Home Telephone cases,** the courts refer the plaintiff to the 





such a case is in the state courts, and through them to the Supreme Court of the 
United States.” 

89 9 F. (2d) 116, 118 (N. D. Ohio, 1925). The plaintiff had signed as guar- 
antor a note authorizing confession of judgment without process. An Ohio 
common pleas court, without any process or appearance on the part of the 
guarantor or of any other defendant, had rendered judgment on the note. The 
guarantor brought a bill in the federal district court to enjoin the sheriff from 
levying execution. The court, after referring to the Ohio Code provisions for 
setting aside an invalid judgment, and the state due process clause, dismissed the 
bill for want of jurisdiction. The court cited both the Barney and Home Tele- 
phone cases and concluded, apparently erroneously, that the instant case was 
governed by the former decision. It further attempted to distinguish the cases 
upholding jurisdiction, as follows: “In all cases ...in which jurisdiction was 
maintained in a federal court of first instance, without requiring diversity of 
citizenship, the state, acting through one of its agencies, followed the course of 
its own legislation, exercising a discretion as to the interpretation and application 
of such legislation.... Here this state agency acted contrary to state au- 
thority, . . . and it is to be presumed, . . . that, when its error is shown to it, 
it would be corrected. If not, the power of the federal court to enforce the 
Fourteenth Amendment follows under section 237, should the highest court in 
the state act to uphold an abuse of that constitutional safeguard.” This distinc- 
tion is obviously unsatisfactory. 

40 East St. Louis Ry. v. City of East St. Louis, 13 F. (2d) 852, 857 (E. D. Ill. 
1926). The court relied on the Barney case and the reasoning of Chief Justice 
Fuller: “ Before an agency of the state can be said to be acting for the state, 
there must be a law granting it power to act. If there is no such law, the act is 
wholly void, and cannot be attacked as an act of the state, but must be in- 
validated by decision of the state tribunal.” 

41 In another recent case, the plaintiff, operating a street railway, sought to 
enjoin the enforcement of an ordinance fixing rates on the ground that such ordi- 
nance impaired the obligation of a contract. The Circuit Court of Appeals for 
the Fourth Circuit affirmed a judgment dismissing the bill on the ground that 
the municipal ordinance was not authorized by any law of the state of Virginia 
and, therefore, was not a Jaw impairing the obligation of contract. Lynchburg 
Traction & Light Co. v. City of Lynchburg, 16 F. (2d) 763 (C. C. A. 4th, 1927). 
The Barney case was not cited. 

42 One federal court recently followed the Raymond case in a situation similar 
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state courts for relief, stating that the remedy thereafter, if relief is 
denied in the state courts, is review by the Supreme Court of the 
United States. What is the explanation of this revolt by lower 
courts from existing Supreme Court doctrine? It is submitted 
that the disposition of these cases is, in the several instances, 
eminently desirable and that justification for such results may be 
found in well established principles not inconsistent with the 
Federal Constitution and free from the metaphysical reasoning in- 
volved in the Barney case. 


‘Ill 


It cannot be overemphasized that while the result of the Barney 
case may be approved, the theory behind it does not comport with 
a realistic view of state administrative action. Who would doubt 
today that a sheriff when he executes the judgment of a state court, 
a state taxing board when it assesses state taxes, a railroad com- 
mission when it constructs a tunnel or issues a rate order, a munic- 
ipality when it fixes a telephone or gas rate, or a sheriff making 
arrests by virtue of his authority as sheriff, is acting as a repre- 
sentative of the state even although the particular act done may be 





on its facts to that case. Southern California Tel. Co. v. Hopkins, 13 F. (2d) 
814, 818-19 (C. C. A. oth, 1926). The court pointed out that the Barney case 
had “been greatly weakened by the discussion” in the Home Telephone case and 
by the decision in the Raymond case. More recently, another Circuit Court 
of Appeals has adopted the reasoning of the Siler and Home Telephone cases. In 
City of Dayton v. City Ry., 16 F. (2d) 401, 404 (C. C. A. 6th, 1926), the railway 
company sought to enjoin the city from enforcing an ordinance requiring all 
street cars to have a motorman and a conductor, which it claimed, among other 
things, had not been passed in the manner prescribed by the city charter and that 
the enforcement of the ordinance would violate the Fourteenth Amendment. 
The report of the case does not show a lack of diversity of citizenship. On appeal, 
a decree for the plaintiff was affirmed. Answering the defendant’s contention that 
no “law of the state” had deprived the plaintiff of any property, Denison, J., 
said: “... the contention goes too far; if valid, it would deny jurisdiction 
in all cases of this class. A municipal ordinance in violation of the Constitution 
of the United States is nothing, because it is no law; such an ordinance in viola- 
tion of the state Constitution or state statutes cannot be less than nothing; 
hence the mere fact that a state-wide law may be successfully attacked under the 
state Constitution, or that a municipal law may be invalid under general state 
laws, cannot defeat the federal jurisdiction now invoked.” The court then pro- 
ceeded to find that the ordinance was improperly passed. See also Union Light, 
etc. Co. v. Railroad Comm., 17 F. (2d) 143 (E. D. Ky. 1926), applying the 
reasoning of the Home Telephone case. 
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specifically or generally prohibited by state constitution or state 
statute? Therefore, the Barney doctrine as a constitutional limi- 
tation barring the federal courts from enjoining state action in 
controversies where there is no diversity of citizenship and where 
the state law prohibits the act alleged to violate the Federal Con- 
stitution must be discarded. The Home Telephone case, decided 
by the Supreme Court, definitely settles that. 

However, the instinct of Chief Justice Fuller was sounder than 
his explanation of the result in the Barney case. In all the cases 
which have been here discussed, the federal courts have been 
asked to give injunctive relief against state administrative action 
alleged to violate the Federal Constitution, where there was no 
diversity of citizenship and when the state constitution or statutes 
prohibited the administrative action concerned. In some of them 
there was an adequate remedy at law in the state courts. In other 
instances where such an adequate remedy existed,** the Supreme 
Court has upheld the lower courts in refusing, in their discretion, 
to grant equitable relief. An application of this principle affords 
an easy solution for cases such as the Shanks case.** 

But often this easy avenue of escape is not open. Neverthe- 
less the objections to the exercise of federal jurisdiction are great. 
The most obvious is that the over-crowded federal courts are made 
the forum for trying questions of state law without even the his- 
toric justification that exists where there is diversity of citizen- 
ship. And citizens of the same state are exposed to the hazards 
of Swift v. Tyson.*° Still more delicate is the situation where the 





48 Keokuk v. Hamilton Bridge Co., 258 U. S. 122 (1922); Southern Ry. v. 
Watts, 260 U. S. 519 (1923). Cf. Singer Sewing Machine Co. v. Benedict, 229 
U. S. 481 (1913). See Raymond v. Chicago Union Traction Co., 207 U. S. 20, 38 
(1907). The decisions that federal courts are not precluded by §267 of the 
Judicial Code from assuming equitable jurisdiction although there may be an 
adequate remedy in the state courts are not inconsistent with the above cases. 

44 On the first hearing of the Shanks case the district court expressly refused 
to take jurisdiction on the ground that there was an adequate remedy at law. 
Supra note 39, at 117. 

45 16 Pet. 1 (U. S. 1842). The havoc that may be played by this doctrine is 
well illustrated by the facts of the Shanks case, supra note 39. If the district 
court had assumed jurisdiction, it would have been immediately confronted with 
the question whether the plaintiff, by guaranteeing the note, adopted the pro- 
vision with respect to confession of judgment. It would decide this according 
to general commercial law, without regard to the law of the state. If it decided 
that he did adopt the provision, it would have to dismiss the case, though by the 
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federal court, in a case between citizens of a single state, is forced 
to construe a state statute in advance of a construction by the 
state courts,** or where an inferior federal court declares a state 
statute repugnant to the state constitution. Here certainly is a 
jurisdiction to be declined. When, by the plaintiff’s own showing, 
the act sought to be enjoined is unauthorized by state law, it seems © 
a reasonable exercise of discretion for the district courts to remit 
the plaintiff to his remedy under the state law, with the safeguard 
of review by the Supreme Court. 

Clearly there are no constitutional objections to this rule of 
self-limitation by judicial discretion; Congress could and, until 
1875, did withhold from the inferior courts jurisdiction in this 
class of cases.*” And the grant of jurisdiction does not carry with 
it the obligation to exercise it. The Supreme Court has itself im- 
posed limitations on the jurisdiction of the federal courts.** Fur- 





state law there was no adoption and consequently the plaintiff was being deprived 
of his property without due process of law. On the other hand, if it should come 
to a contrary conclusion, it would be forced to grant the injunction, even though 
by the state law the plaintiff would be held to have adopted the provision and 
consequently the judgment was valid. But if the case is sent to the state courts, 
their rulings of general law will not be disturbed by the Supreme Court though 
they are contrary to the “ federal common law.” 

46 The Supreme Court has often expressed its reluctance to do this. See 
Dorchy v. Kansas, 264 U. S. 286, 291 (1924). Compare Groves v. Slaughter, 15 
Pet. 449 (U. S. 1841), with Rowan v. Runnels, 5 How. 134 (U. S. 1847), in which 
the Supreme Court, having construed the Mississippi Constitution in the first case 
felt bound to adhere to this construction, notwithstanding a contrary construction 
by the highest state court. 

47 The grant of jurisdiction was made in 18 Stat. 470 (1875). 

48 The most notable example is the denial of probate jurisdiction to the district 
courts. Fouvergne v. City of New Orleans, 18 How. 470 (U. S. 1855); Case of 
Broderick’s Will, 21 Wall. 503 (U. S. 1874); Ellis v. Davis, 109 U. S. 485 (1883) ; 
Farrell v. O’Brien, 199 U. S. 89 (1905) ; Sutton v. English, 246 U. S. 199 (1918). 

In rate cases, the Supreme Court has specifically denied to the district courts 
the power to enjoin the enforcement of state statutes that have as yet not been 
put in force, because of the probability that the rate in operation may not prove 
to be confiscatory although the district court thinks the statutory rate will be a 
confiscatory rate. City of Knoxville v. Knoxville Water Co., 212 U.S. 1 (1909) ; 
Willcox v. Consolidated Gas Co., 212 U. S. 19 (1909). Cf. Russian Reinsurance 
Co. v. Stoddard, 240 N. Y. 149, 147 N. E. 703 (1925); Hoare v. Bremridge, L. R. 
8 Ch. App. 22 (1872). 

The Supreme Court denies itself jurisdiction on writ of error to a state court 
although the petitioner alleges state discrimination in taxes in violation of the 
Fourteenth Amendment if the petitioner has not taken advantage of the possible 
state administrative relief. Mellon Co. v. McCafferty, 239 U. S. 134 (1015); 
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thermore the federal judges sitting in equity have the power of 
early English chancellors and therefore may grant or deny injunc- 
tive relief at their discretion.*® In several recent cases the Su- 
preme Court has sustained the discretionary power of federal 
judges to deny injunctive relief against state administrative ac- 
tion.” 

This proposed limitation on the jurisdiction of the federal 





McGregor v. Hogan, 263 U. S. 234 (1923). Cf. United States v. Sing Tuck, 193 
U. S. 670 (1904). Similarly the district court has no jurisdiction to enjoin the 
collection of state taxes alleged to violate the Federal Constitution or laws when 
the complainant has not exhausted the state administrative machinery. First 
Nat. Bank v. Weld County, 264 U. S. 450 (1924); Gorham Mfg. Co. v. Tax 
Comm., 266 U. S. 265 (1924). 

4% Although the prerogative powers of the English chancellor are denied the 
federal judges sitting in equity (see Fontain v. Ravenel, 17 How. 369, 393 (U. S. 
1854)), the jurisprudence of the High Court of Chancery in England is said to 
furnish the chancery law which is applicable to the federal courts sitting in equity. 
See Pennsylvania v. Wheeling & Belmont Bridge Co., 13 How. 518, 563 (U. S. 
1851). “ The usages of the High Court of Chancery in England, wherever the ju- 
risdiction is exercised, govern the proceedings. This may be said to be the common 
law of chancery, and since the organization of the government, it has been observed.” 
Early cases indicating the discretionary power of the English chancellor to deny 
injunctive relief are Hales v. Stanebridge, Cary 70 (1560) (dissolving injunction 
staying execution in court of law); Osburne v. Barter, Choyce Cas. in Ch. 176 
(1583) (nuisance); Anon., 1 Vern. 120 (1682) (patent); Whitchurch v. Hide, 2 
Atk. 390 (1742) (interference with monopoly); Blanchard v. Hill, 2 Atk. 484 
(1742) (trademark); Coulson v. White, 3 Atk. 21 (1743) (trespass); Weller v. 
Smeaton, 1 Bro. Ch. 572 (1784) (nuisance); Mogg v. Mogg, 2 Dick. 670 (1786) 
(trespass) ; Mortimer v. Cottrell, 2 Cox Eq. 205 (1789) (trespass). See CHAFEE, 
Cases ON EQuiTABLE RELIEF AGAINST TorTs (1924) 35, 55. See also 1 FoNBLANQUE, 
Eguity (3d ed. 1805) 33; 2 Srory, Equiry JurispRUDENCE (13th ed. 1886) 
$§ 863, 950a; 2 DanreLL, CHANCERY Practice (8th ed. 1914) 1370. 

50 Cavanaugh v. Looney, 248 U. S. 453 (1919) ; Chicago, etc. Ry. v. Kendall, 
266 U. S. 94 (1924); Fenner v. Boykin, 271 U. S. 240 (1926) ; Massachusetts State 
Grange v. Benton, 47 Sup. Ct. 189, 190 (U. S. 1926). In the last case cited, an 
injunction was sought to restrain the enforcement of the Massachusetts Daylight 
Saving Law on the ground that it was in violation of the Federal Constitution. In 
affirming a judgment dismissing the bill, the Court, through Mr. Justice Holmes, 
said: “... no injunction ought to issue against officers of a State clothed with 
authority to enforce the law in question, unless in a case reasonably free from doubt 
and when necessary to prevent great and irreparable injury. . . . Courts sometimes 
say there is no jurisdiction in equity when they mean only that equity ought not 
to give the relief asked. In a strict sense the Court in this case had jurisdiction. 
It had power to grant an injunction, and if it had granted one its decree, al- 
though wrong, would not have been void. But upon the merits we think it too 
plain to need argument that to grant an injunction upon the allegations of this 
bill would be to fly in the face of the rule which, as we have said, we think should 
be very strictly observed.” 
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courts may be criticized as halting and partial relief. If the rea- 
sons for declining jurisdiction are so impelling, why should they 
be defeated by the existence of diversity of citizenship or by the 
fact that the acts complained of are not prohibited by the state 
statutes or constitution? The answer as to the former is largely 
historical. Hostility to non-residents may as a fact be non-exist- 
ent; but the existence of such hostility has been written into 
American constitutional law. Citizens of other states have ac- 
quired a sort of vested right to those very features of federal juris- 
diction which seem to constitute, in the case of suits between 
citizens of the same state, the best of reasons for declining to 
exercise it. Whatever the doubts as to the merits of diversity of 
citizenship as a ground for federal jurisdiction today, any relief 
must be sought from legislation by Congress and not from self- 
limitation by the courts. Again, when the act complained of is 
not unauthorized by state law, there can be no assurance that re- 
lief will be granted in the state courts, and hence no justification 
for compelling the plaintiff to resort to them. Of course, in any 
event, if the plaintiff does not obtain relief in the state courts, he 
may obtain review of the judgment of the highest state court by 
the Supreme Court of the United States. 

The exercise of this self-imposed limitation on the jurisdiction 
of the district courts must, as has been suggested, be discretion- 
ary. Where, for example, it is shown that though the acts are un- 
authorized by state law, the state courts afford no adequate rem- 
edy, the suit should be entertained. On the other hand, in cases 
like the Shanks case, the bill should be dismissed. The assurance 
that this discretion will be properly exercised lies in the checks in- 
herent in the administration of justice according to law by trained 
judges * and in the power of the Supreme Court to correct any 
abuses in the exercise of such discretion.” The contention that the 
discretionary feature of this proposed judicial self-limitation par- 
tially defeats its purpose, in that the district courts will have to 





51 See Pound, Justice According to Law (1914) 14 Cor. L. Rev. 103, 108. 

52 Compare the attitude of the Supreme Court with respect to administrative 
tribunals. While the Supreme Court will not review the exercise of discretion by 
such tribunals, any abuse of discretion will be looked into and set aside. Kwock 
Jan Fat v. White, 253 U. S. 454 (1920) (immigration) ; Bobler v. Callaway, 267 
U. S. 4790 (1925) (taxation); Peoria & Pekin Union Ry. v. United States, 263 
U. S. 528 (1924) (public utilities). 
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pass on the proper exercise of discretion, fails to recognize that 
the exercise of this discretion, while flexible, may be crystallized 
into rules on the basis of decisions.” 


The decision in the Barney case as a substantive constitutional 
limitation that state administrative action which is prohibited by 
state statute is not attributable to the state within the meaning of 
the prohibitions of the Federal Constitution cannot be maintained 
in the light of more recent decisions by the Supreme Court. Yet 
the result of the Barney case seems desirable. It can be reached 
through well established, and constitutional, principles of equity 
jurisdiction in the discretionary power of an equity judge to re- 
fuse injunctive relief on the grounds of expediency. Therefore, 
in cases where there is an absence of diversity of citizenship, a dis- 
trict court should, within its discretion, deny injunctive relief 
against state administrative action alleged to violate the Federal 
Constitution when it appears that such administrative action is 
unauthorized or prohibited by state statute or constitution. This 
denial of relief should apply not only when the acts complained of 


are specifically unauthorized or prohibited by state law, as in the 
Barney case, or where there is a general state prohibition against 
the acts complained of such as a provision against non-uniform 
taxation, but also where there is a “ coincident guarantee ” in the 
state constitution against the state administrative action such as 
a state due process provision or contract clause. 


Samuel Shepp Isseks. 


New York Clty. 





58 See Pound, The Decadence of Equity (1905) 5 Cor. L. REv. 20, 33. 


ae ee ee ee 





HARVARD LAW REVIEW 


Published monthly, during the Academic Year, by Harvard Law Students 











SUBSCRIPTION PRICE $4.60 PER ANNUM 60 CENTS PER NUMBER 








Editorial Board 


Henry J. Frienviy, President Joun H. SHERBURNE, JR., Treasurer 
Cuartes S. S. Epstetn, Note Editor Frepericx A. O. ScHwarz, Case Editor 
LAWRENCE SOULE APSEY Josepx S. Pratt, Book Review Editor 
Hersert A. BERMAN Wim J. Mater, Jr. 
JoserH B. BRENNAN CartyLe E. Maw 
Epmunp BurkgE, Jr. Emmet McCaFFery 
RoBerT GARLOCK Wr1iuM MircHeELL 
BENJAMIN GOODMAN, Jr. Mitton ROSENKRANZ 
Erwin N. GriswoLp H. Parker SHARP 
Moses S. HuBeRMAN Arcure H. SIecen 
NATHAN LEONARD JACOBS Joun H. Tracy 
Louts L. JAFFE Wrtum C. Warine, Jr. 
Leon Lirscuitz Jostan WILLARD 
Homer H. Woops 








Wuat LAw GOovERNS THE ASSIGNMENT OF A BANK ACCOUNT? — 
The fetish mobilia sequuntur personam long ago lost caste, at least as 
to those mobilia whose separation from the persona might be detected 
by human sense of touch and sight. The concept of situs, carried over 
from its application, to realty,’ implies power over the res, and is the 
accepted basis of jurisdiction to deal with chattels.? Thus, jurisdiction 
to tax,® to levy an attachment,* to administer,° and to choose the law 
governing transmission upon death of the owner® are with the state 
of the situs. And to eke logical implication out of a poverty of adjudica- 
tions, it would seem that the requisites for a valid conveyance are also 





1 Bittinger’s Estate, 129 Pa. 338, 18 Atl. 132 (1889). 

2 See Frick v. Pennsylvania, 268 U. S. 473, 42 A. L. R. 316 (1925). 

8 Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194 (1905); Frick v. 
Pennsylvania, supra note 2. See Beale, Jurisdiction to Tax (1919) 32 Harv. L. 
Rev. 587; Beale, The Situs of Things (1919) 28 YALE L. J. 525; (1926) 33 Harv. L. 
Rev. 582; L. R. A. 1915C 908. 

4 Bowen v. Pope, 125 Ill. 28, 17 N. E. 64 (1888); Sutherland v. Second Nat. 
Bank of Peoria, 78 Ky. 250 (1880) ; 1 BEALE, Cases on ConFLICT oF Laws (1900) 
363 n. 

5 See Lorenzen, Cases on Conruict or Laws (2d ed. 1924) 902 n. 

6 See Frick v. Pennsylvania, supra note 2, at 493, 494. Cf. Cooper v. Beers, 
143 Ill. 25, 33 N. E. 61 (1892) ; Jn re Barnett’s Trusts, [1902] 1 Ch. 847; (1919) 28 
Yate L. J. 474. 
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governed by the law of the situs of the chattel in preference to the law 
of the place of the transaction’ or of the owner’s domicil.® 

The frailty of the notion of situs in its application to a debt has been 
demonstrated repeatedly.® If the concept be not limited to tangibles, its 
use merely implies a metaphoric description of a result attained on in- 
dependent grounds.’® But between the mere debt on the one hand, and 
the chattel on the other, are the note,’ the bond,’ and the certificate of 
stock,'* all of which have a physical existence but derive value from 
the intangible obligations they evidence. Here the tendency has been 
marked to identify the intangible with the tangible and ascribe to the 
former the situs of the latter.‘ 





7 Green v. Van Buskirk, 7 Wall. 139 (U. S. 1868); Schmidt v. Perkins, 74 
N. J. L. 785, 67 Atl. 77 (1907) ; LorENzEN, op. cit. supra note 5, 545 N., §47 n., 558 n. 
See American Law InstituTE, ConFiict oF Laws RESTATEMENT No. 3, §§ 275, 
276, 277, which states that capacity, formalities, and essential validity “of a con- 
veyance of a chattel [are] determined by the law of the state where the chattel is 
situated at the time of the conveyance.” Until recently this was thought to be the 
English rule also. See Dicey, ConFiict or Laws (3d ed. 1922) Rule 152, and cases 
collected thereunder. But a later decision has cast doubt upon the point. See 
infra notes 25 and 26. Under the civil law, the rule of situs prevails. LOorENZEN, 
op. cit. supra note 5, 531. 

8 Emory v. Clough, 63 N. H. 552, 4 Atl. 796 (1885) ; O’Neil v. O’Neil, 43 Mont. 
505, 117 Pac. 889 (1911) ; Jw re Korvine’s Trust, [1921] 1 Ch. 343; Warner v. Jaf- 
frey, 96 N. Y. 248, 255 (1884). In the last case the court said: “.. . this rule 
. . . that the domicile draws to it the personal estate of the owner, wherever it 
may happen to be ... yields when the law and policy of the State where the 
property is located have prescribed a different rule of transfer from that of the 
State where the owner lives; and to this effect are all the authorities.” See AmeErI- 
cAN Law Iwnst1ruTE, loc. cit. supra note 7. 

® Beale, Jurisdiction in Rem to Compel Payment of a Debt (1913) 27 Harv. L. 
Rev. 107. See Powell, The Business Situs of Credits (1922) 28 W. Va. L. Q. 89; 
Carpenter, Jurisdiction over Debts for the Purpose of Administration, Garnishment, 
and Taxation (1918) 31 Harv. L. Rev. 905. A debt is subject to garnishment 
wherever the debtor is found. Harris v. Balk, 198 U. S. 215 (1905). But cf. 
Russek v. Angelo, 236 S. W. 131 (Tex. Civ. App. 1922); (1922) 35 Harv. L. Rev. 
960; Weitzel v. Weitzel, 27 Ariz. 117, 230 Pac. 1106 (1924); (1925) 38 Harv. L. 
REv. 1114. 

10 See Powell, supra note 9, at 90. And see Hughes, J. in Liverpool, etc. Ins. 
Co. v. Board of Assessors, 221 U. S. 346, 354 (1911). 

11 Wheeler v. Sohmer, 233 U. S. 434 (1914); Leavell v. Blades, 237 Mo. 695, 
141 §. W. 893 (1911); Embericos v. Anglo-Austrian Bank, Ltd., [1905] 1 K. B. 
677. Contra: Village of Howell v. Gordon, 127 Mich. 517, 86 N. W. 1042 (1901). 
Cf. Powell, supra note 9, at 97, n. 36. 

12 State Tax on Foreign Held Bonds, 15 Wall. 300 (U.S. 1872) ; Buck v. Beach, 
206 U. S. 392 (1907). See Chambers, State Inheritance Tax on Foreign-held Bonds 
or Notes Secured by a Mortgage on Land in the State (1927) 12 Corn. L. Q. 172. 

13 Disconto-Gesellschaft v. U. S. Steel Co., 267 U. S. 22 (1924); Yazoo, etc. 
R. R. v. City of Clarksdale, 257 U.S. 10 (1921) ; Simpson v. Jersey. City Contract- 
ing Co., 165 N. Y. 193, 58 N. E. 869 (1900) ; Bellows Falls Power Co. v. Common- 
wealth, 222 Mass. 51, 109 N. E. 891 (1915). Cf. Maertens v. Scott, 33 R. I. 356, 80 
Atl. 369 (1911); (1011) 25 Harv. L. REv. 74. 

14 See (1927) 36 YALE L. J. 694, where many of the cases are collected. Other 
choses in action are sometimes identified with the specialty. Porter v. Walsh, 
[1895] 1 Ir. R. 284 (bank deposit receipts) ; WARREN, Cases on WiLLs (1917) 841 
n.; Ames, Cases on Trusts (2d ed. 1893) 162 n. (lottery tickets) ; Jackson v. Tall- 
madge, 216 App. Div. 100, 214 N. Y. Supp. 528 (1926) (policies). See N. Y. Life 
Ins. Co. v. Public Trustee, [1924] 2 Ch. 101; and see infra note 24. But Scrutton, 
L. J., “cannot think that the suggested difference between the piece of paper and 
the chose in action represented by it is satisfactory.” Republic de Guatemala v. 
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In determining what law governs the assignment of a bank account *° 
a court is faced with a preliminary question as to the nature of an as- 
signment. Is an assignment the creation of a power to collect the debt 
coupled with a contract not to revoke, or is it a transfer of ownership, 
that is, a conveyance of the debt? If the former be the accurate descrip- 
tion, then the law that governs the validity of contracts ** should, of 
course, govern the assignment. If, on the other hand, an assignment be a 
conveyance of ownership, will the assignment of a bank account fall 
within the rule that determines the governing law for the conveyance of 
chattels? ‘7 Or is the sounder analysis to assimilate it to the assignment 
of an ordinary debt and thus permit the law of the place of assignment 
to govern? ** 

Whatever be the nature of an assignment historically,’® it is now dif- 
ficult to deny that it is more than a contractual obligation between as- 
signor and assignee. There is a transfer of ownership; 7° whether it be 
legal *? or equitable ** is immaterial for the purposes of conflict of laws.** 
Consequently, it would seem that the rule governing conveyances is 
logically to be preferred to the rule governing contracts. But that 
rule, as already indicated, predicates its result upon situs. And unless 
we are to reason from metaphor, a bank deposit, representing in most of 
its legal aspects a contractual obligation of the bank to pay,?* can have 





Nunez, infra note 25, at 191. See an interesting case, Im re Neville, [1925] Ch. 
44, where a testamentary provision, “I forgive all my debts,” was held not to in- 
clude bonds, debentures and stock. 

15 No case in this country has been found raising the specific problem. 

16 See Beale, What Law Governs the Validity of a Contract (1910) 23 Harv. L. 
REV. 1, 79, 194, 260; Lorenzen, Validity and Effects of Contracts in the Conflict of 
Laws (1921) 30 YALE L. J. 565, 655; Greene, New York Rule as to the Law Gov- 
erning the Validity of Contracts (1927) 12 Corn. L. Q. 286. 

17 See supra notes 7 and 8. 

18 Monarch Discount Co. v. C. & O. Ry., 285 Ill. 233, 120 N. E. 743 (1018); 
Frazier v. McWilliams, 19 N. J. Eq. 316 (1868); Lee v. Abdy, 17 Q. B. D. 309 
(1886). Contra: Union Trust Co. v. Bulkeley, 150 Fed. 510 (C. C. A. 6th, 
1907). And see Woodward v. Brooks, 128 Ill. 22, 20 N. E. 685 (1889); In re 
Queensland Mercantile & Agency Co., Ltd., [1891] 1 Ch. 536. But whether a debt 
has the quality of assignability is governed by the law that created the debt. N. W. 
Mutual Life Ins. Co. v. Adams, 155 Wis. 335, 144 N. W. 1108, 52 L. R. A. (nN. s.) 
275 (1914). 

19 See Ames, The Inalienability of Choses in Action, 3 Sztect Essays in ANGLO- 
AMERICAN LecaL History (1909) 580, reprinted in Ames, LecrurEs ON LEGAL 
History (1910) 210; Barbour, The History of Contract in Early English Equity, 
4 Oxrorp Stuptes in Soctat AnD Lecat History (1909) 108; Holdsworth, The 
History of the Treatment of Choses in Action by the Common Law (1920) 33 Harv. 
L. REv. 997, 1016. 

20 y Witiston, ConTRACTS (1920) $ 404. See Superior Brassiere Co. v. Zimet- 
baum, 214 App. Div. 525, 212 N. Y. Supp. 473 (1926); (1926) 39 Harv. L. Rev. 
649. But cf. (1907) 20 ibid. 637. Such a view, however, may not cover more than 
assignments for value and gratuitous assignments by deed. 

21 See 1 Wituiston, Contracts, § 440; Cook, Alienability of Choses in Action 
(1916) 29 Harv. L. Rev. 816; (1917) 30 ibid. 449. 

22 7 WILLISTON, CoNnTRACTS, §§ 446, 447. 

23 1 BEALE, op. cit. supra note 4, § 150. 

24 City of Sturgis v. Meade County Bank, 38 S. D. 317, 161 N. W. 327 (1017). 
See Scott, Cases ON TRUSTS (1919) 27 n., 64 n. It has sometimes been held that 
a savings bank book is a specialty in that it represents the debt. Thus, delivery of 
the book is alone sufficient for a valid gift of the deposit. Ibid. 165 n. But this is 
not true of a deposit in a commercial account. Jones v. Weakley, 99 Ala. 441, 
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no situs. In a recent English decision,*® however, three judges, differ- 
ing markedly as to the reasons ** for their choice of law governing capac- 
ity and formalities requisite to the valid assignment of a non-resident’s 
account in an English bank, were unanimous that the account did have 
“a locality or quasi-locality ”*" in England. The prefix, “ quasi,” is, of 
course, the traditional badge of legal fiction. Yet there is doubtless a 
factual difference between a bank account and an ordinary debt.** The 
bank’s books and investments are subject to close scrutiny and supervi- 
sion by the state wherein it operates; the deposit may be claimed upon 
demand, usually at a single established place; and as the maintenance 
of a reserve is normally required, the expectancy of repayment is higher 
than in the case of an ordinary debt.*® Perhaps the more impressive 





12 So. 420 (1892) ; Thomas v. Lewis, 89 Va. 1, 15 S. E. 389 (1892). Cf., however, 
Stephenson v. King, 81 Ky. 428, 433 (1883) ; Murphy v. Bordwell, 83 Minn. 54, 85 
N. W. 915 (1901). And see infra note 28. 

25 Republic de Guatemala v. Nunez, 43 T. L. R. 187 (1926); (1927) 11 MINN. 
L. Rev. 367. One C, in Guatemala, gratuitously assigned by a written instrument, 
his account with a London bank to the defendant, his infant son. The assignment 
was valid by the law of England. But by the law of Guatemala an infant was in- 
capable of taking a gift except through the intervention of a next friend ap- 
pointed by the court; and further, a gratuitous assignment, to be valid, required 
certain formalities which the parties had not complied with. Later, C, still 
in Guatemala, assigned the same account to the plaintiff. When the parties made 
demands upon the bank in London, an interpleader issue was directed. The claims 
of both assignees were rejected; that of the defendant’ on the ground that the 
law of Guatemala governed his assignment. Both sides appealed. Held, that 
an account with an English bank has a quasé-situs in England, and that its assign- 
ment is governed either by the lex domicil#i or by the law of the place of the 
transaction. Since in this case the two laws were the same, “ it is not necessary to 
decide between them.” Judgment affirmed. 

It is to be noted that the court’s talk of the infant’s capacity to contract is ir- 
relevant to the case inasmuch as the infant’s incapacity was one of receiving rather 
than acting which might be cured by the formality of the intervention of a next 
friend appointed by the court. Capacity for rights and capacity for legal trans- 
actions are not to be confused. See 1 DeRNBURG, PANDEKTEN (1902) $39. Cf. 
Hotianp, ELEMENTS OF JURISPRUDENCE (oth ed. 1909) 331. 

26 Dicey’s Rule 153 was rejected by all three judges. That rule is: “An as- 
signment of a movable which cannot be touched, i.e., of a debt, giving a good title 
thereto by the /ex situs of the debt (in so far as by analogy a situs can be attributed 
to a debt) is valid.” Bankes, L. J., thought that the law of the domicil governed 
because “ if instead of claiming as assignee of his father, he was claiming as bene- 
ficiary under his father’s will, the case would be unarguable.” Scrutton, L. J., 
thought the law “of one or the other of these . . . places [domicil or place of 
assignment] must govern. And in this case they are the same.” Lawrence, L. J., 
agreed in part with Dicey’s rule, but “ being unable to find any authority,” hesi- 
tated to apply it to this case “ where the assignee is, owing to his minority, in- 
capable of taking, both under his lex domicilii and under the lex loci ‘actus . . . not- 
withstanding that the subject matter of the gift was situated here.” 

27 43 T. L. R. at 189, 192, 193. 

28 Compare State Tax on Foreign Held Bonds, supra note 12, with Blackstone v. 
Miller, 188 U. S. 189 (1903). 

Holmes, J., in Blackstone v. Miller, supra, at 205, said: “ There is no doubt that 
courts in New York and elsewhere have been loath to recognize a distinction for 
taxing purposes between what commonly is called money in the bank and actual 
coin in the pocket. The practical similarity more or less has obliterated the legal 
difference.” 

29 These differentia may explain at least two results in the law of bills and 
notes. An indorser of a check is wholly discharged by delay in presentment or 
notice of dishonor irrespective of any question of loss or injury; but the drawer 
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yielding to reality has come in the series of cases that have declined to 
invalidate legislation providing for the escheat to the state of local bank 
deposits of non-resident depositors.*® It is submitted that the rationale 
of these cases lies not in any hypostatization of the bank’s obligation to 
pay, but in the question — what state so controls the obligation as rea- 
sonably to justify ** the application of its law to the obligation? ** From 
such a premise the conclusion might well follow that the assignment of a 
bank account is governed by the law of the state where the bank is. 
Certainly this result is functionally the most desirable. The scope of a 
bank’s discretion as to the use of depositary funds is narrowly prescribed 
by statute, and its duty of caution is stringent. Advice as to the validity 
of claims presented to the bank will be most reliable if counsel may be 
guided by those tests of legality that they know best, and not be obliged 
to discover first, the place where the assignment was made or the domicil 
of the assignor, and second, the assignment law of either or both of those 





is discharged only to the extent of the loss caused by the delay. BRANNAN, NEGOTI- 
ABLE INSTRUMENTS Law (Chafee’s ed. 1926) 884. As to the application of the 
Statute of Limitations to a certificate of deposit, see ibid. 630; (1923) 23 A. L. R. 7. 
The commercial conception of a bank account was expressed in Elliott v. Capital 
City Bank, 128 Iowa 275, 103 N. W. 777 (1905). But see Primos Chemical Co. v. 
Fulton Steel Corp., 254 Fed. 454 (N. D. N. Y. 1918), noted in (1920) 34 Harv. L. 
REY. 53, where a deposit in a bank within the district did not constitute “ property of 
a fixed character” so as to give the federal court jurisdiction to appoint a receiver 
for the property of an absent owner. And cf. In Page’s Succession, 149 La. 623, 890 
So. 876 (1921), where the Louisiana deposit of a non-resident decedent was held to 
be within a statute subjecting to transfer tax all personal property “ physically ” 
within the state. 

80 Att’y Gen. v. Provident Inst. for Savings, 201 Mass. 23, 86 N. E. 912 (1909), 
aff'd, 221 U. S. 660 (1911) ; Greenough v. People’s Savings Bank, 38 R. I. 100, 94 
Atl. 706 (1915) ; Security Savings Bank v. California, 263 U. S. 282 (1923). In the 
last case, Brandeis, J., summarizes the reasoning in this way: ‘“ Thus the deposits 
are clearly intangible property within the state. Over this intangible property the 
state has the same dominion that it has over tangible property.” See cases col- 
lected in Ann. Cas. 1914B 157; (1919) 1 A. L. R. 1054; (1924) 31 ibid. 398. Cf. 
Opinion of the Justices, 211 Mass. 624, 98 N. E. 611 (1912). Similar legislation 
may not be applied to deposits in national banks. First Nat. Bank of San Jose v. 
California, 262 U. S. 366 (1922). 

31 It is believed that the cases involving garnishment of ordinary debts do not 
meet this criterion. See (1922) 35 Harv. L. Rev. 960; (1925) 38 ibid. 1114. And 
see supra note 9. 

32 Such a rationale is the real basis for permitted control over other intangibles 
such as: (a) Debts arising through the course of a business in money lending. 
Metropolitan Life Ins. Co. v. New Orleans, 205 U.S. 395 (1907) ; Fidelity Trust Co. 
v. Louisville, 245 U. S. 54 (1917) ; Powell, supra note 9. (b) An interest in a part- 
nership. In re Du Bois, 99 Misc. 219, 163 N. Y. Supp. 668 (1917). Cf. Arbuckle’s 
Estate, 252 Pa. 161, 97 Atl. 186 (1916). (c) A non-resident’s interest in a decedent’s 
estate or trust within the state. State v. Dalrymple, 70 Md. 294, 17 Atl. 82 (1889) ; 
In re Duncan, 160 N. Y. Supp. 527 (Sup. Ct. 1916) ; Zn re Clinch, 180 N. Y. 300, 70 
N. E. 35 (1905). But see Jn re Watson, 120 Misc. 223, 198 N. Y. Supp. 893 (1923). 
(d) A “seat ” in a stock or produce exchange. Matter of Glendinning, 68 App. Div. 
125, 74 N. Y. Supp. 190 (1902) ; Rogers v. Hennepin County, 240 U. S. 184 (1916). 
(e) Goodwill of a business. Adams Express Co. v. Ohio, 165 U.S. 194 (1896); Peo- 
ple v. Roberts, 159 N. Y. 70, 53 N. E. 685 (1899) ; People v. Kelsey, 105 App. Div. 
132, 93 N. Y. Supp. 971 (1905). Sed quaere as to a judgment in favor of a non- 
resident creditor. See Beale, Jurisdiction to Tax, supra note 3, at 601. But cf. 
Board of Commissioners v. Leonard, 57 Kan. 531, 46 Pac. 960 (1896) ; Shipman 
oun Co. v. Delaware & Hudson Co., 219 App. Div. 312, 219 N. Y. Supp. 628 

1927). 
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places. To the particular assignor-depositor and his assignee, on the 
contrary, the perplexity of place is easily solved and the second incon- 
venience is considerably more than balanced by the facility with which 
the bank, free from doubts, will make payment upon the assignment. 





Ricut or HoLpers oF NoN-voTING STOCK TO VOTE ON QUESTION OF 
DissoLuTION. — A recent case’ suggests the question of how far non- 
voting stock can participate in the statutory proceedings for a voluntary 
dissolution of a solvent corporation. Non-voting preferred stock is is- 
sued with the provision that on a default in dividends, three-fourths of 
the preferred stock shall have the power to dissolve the corporation. The 
validity of this provision, which in effect converts the common into non- 
voting and the preferred into voting stock upon default, will depend on 
the statutory requirements for dissolution. 

Under the New Jersey statute * which requires a two-thirds vote of all 
stock, voting and non-voting, such a provision would apparently be in- 
valid in view of the principle that a statutory requirement cannot be 
modified by the articles of incorporation.* On the other hand, under 
the Delaware * type of statute expressly limiting the right to vote on dis- 
solution to voting stock, the provision would seem to be unobjectionable. 
While it might be contended that voting stock, within the meaning of 
such a statute, includes all stock which was given the vote for any pur- 
pose, this attenuated construction will probably not be accepted, es- 
pecially since the express statutory disenfranchisement of the non-voting 
stock on dissolution indicates the absence of any legislative policy in 
favor of the limited construction.° Under the New York statute, pro- 





1 Allied Magnet Wire Co. v. Tuttle, 154 N. E. 480 (Ind. 1926). Non-voting 
preferred stock was issued with a provision that if there was a default of ninety 
days in the payment of dividends, the stock would be redeemable at the option of 
the holder and on failure to redeem, three-fourths of the holders should have the 
right to require a dissolution. The act under which the company was organized 
provided that the corporation could provide in its certificates of stock that in the 
“event such corporation should fail to comply with any condition set forth in 
the certificate, the holders of three-fourths of such preferred shares may require the 
liquidation of such corporation and a distribution of its assets to creditors and 
stockholders in the order provided by law.” Inn. Ann. Stat. (Burns, 1926) § 4837. 
The plaintiff held all the preferred stock and on refusal to redeem secured an order 
appointing a receiver. The defendant corporation appealed. Held, that the certifi- 
cate should be construed to mean that the plaintiff’s rights should accrue only when 
there was a failure to pay earned dividends; and since there was no showing here 
that dividends had been earned, the order should be reversed. 

In view of the express statutory provision, the problem discussed in this Note is 
not squarely raised. 

2 N. J. Laws (1926) c. 318, § 20. 

8 y Coox, Corporations (8th ed. 1023) 4; Matter of Boulevard Theatre & 
Realty Co., 195 App. Div. 518, 186 N. Y. Supp. 430 (1921). But a requirement 
that a higher percentage than that named in the statute be necessary for dissolution 
would seem valid as a limitation rather than an extension of the power of the com- 
pany. 

# Det. Laws (1925) c. 112, §8; Mp. Cope (Bacay, 1924) Art. 23, § 88. 

5 Provisions that stock shall be non-voting either entirely or on a given con- 
tingency are fairly common and their validity as to the power of management does 
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viding that all stock, voting or non-voting, shall be considered voting for 
purposes of dissolution unless there is an express provision to the con- 
trary, the clause in question would probably be upheld.* Under other 
statutes * allowing dissolution in any mode prescribed by the articles of 
incorporation, the provision is clearly valid. Any attempt to give a 
minority the power, however, would probably be regarded with disfavor.*® 

The bulk of statutes, however, are not so definite in their provisions. 
They universally require the concurrence of a given majority, but this 
majority is variously defined by the phrases “of stock,”’® “of all 
stock,” *° or “‘ of capital stock outstanding.” +4 The validity of the pro- 
vision in the principal case will depend on whether these phrases refer to 
voting and non-voting stock or to voting stock alone. The paucity of 
case material on this question is surprising; but the judicial tendency in 
similar situations may indicate the probable position of the courts. 

A literal reading of the words of the statutes would support the right 
of non-voting stock to participate in the proceedings. But equally broad 
language in constitutional and statutory provisions giving every share- 
holder the right to vote have not always been construed to prevent the 
issue of non-voting stock. Although the Illinois court ?* has enforced the 
literal meaning, a Delaware court ** has held that the shareholders 





not seem to be doubted. Gen. Invest. Co. v. Bethlehem Steel Co., 88 N. J. Eq. 237, 
too Atl. 347 (1917) (common stock); Union Trust Co. v. Carter, 139 Fed. 717 
(C. C. D. Va. 1905) (all stock non-voting until a given date); Pierce Oil Co. v. 
Voran, 136 Va. 416, 118 S. E. 247 (1923) (preferred stock to be non-voting until 
default in dividends in which case it was to assume exclusive control). Similarly 
there seems to be no legislative policy against non-voting stock generally. Some 
statutes specifically allow its issue. See N. J. LAws (1926) c. 318, 86; N. Y. Stock 
Corr. Law, §51. Other statutes provide that the company may put such re- 
strictions on the voting power as it sees fit. Dex. Laws (1917) c. 113, §7. For 
a discussion of the results of an examination of the voting provisions in a large 
number of stock issues, see Stevens, Stockholders’ Voting Rights (1926) 40 Q. J. 
Econ. 353, 358, where the contingent voting stock is looked on with favor. A dis- 
tinction should be borne in mind between issuing stock which shall be non-voting 
on a future contingency and issuing voting stock and later attempting to deprive it 
of its voting power. The latter is not allowed even under the state’s reserved power 
to amend. See (1927) 40 Harv. L. Rev. 891, 893. 

6 N. Y. Stock Corp. Law, §§ 51, 105. The new Ohio statute requires that 
notice be given to non-voting stockholders of the proceedings for voluntary 
dissolution, but they are given no vote. Oxn1o Gen. CopE (1927) § 8623-79. 

7 Wis. Stat. (1923) § 181.03; Mass. Gen. Laws (1921) c. 155, §50; Iowa 
CopE (1924) § 8363. 

8 See In re American Pioneer Leather Co., [1918] 1 Ch. 556, where a provision 
that if one of three incorporators became convinced that the other two were habit- 
ually opposing him, he could call for a dissolution, was held not binding on the 
court. The right of a minority stockholder to call for a dissolution of a solvent 
company is limited to cases of very grave injury to him by the wrongdoing of the 
majority. Myers v. Occidental Oil Co., 288 Fed. 997 (D. Del. 1923); First Nat. 
Bank v. Fireproof Bldg. Co., 199 Iowa 1285, 202 N. W. 14 (1925); Kron v. Trenton 
Automotive Collateral Co., 96 N. J. Eq. 162, 124 Atl. 757 (1924). Mere failure 
to pay dividends is not enough. Weiser v. Kraft, 209 Ky. 741, 273 S. W. 462 (1925). 
5 9 N. C. Cons. Stat. (1919) § 1182; Va. CopE (1919) § 3810; Ore. Laws (1920) 

6877. 

10 Micu. Comp. Laws Ann. (Supp. 1922) § 9053(34). 

11 Inp. Ann. Stat. (BurRNS, 1926) § 4847; ILL. Rev. Stat. (CAnIL, 1925) c. 32, 
§ 75; R. I. Gen. Laws (1923) § 3522. 

12 People v. Emmerson, 302 II]. 300, 134 N. E. 707 (1922). 

18 State v. Brooks, 74 Atl. 37 (Del. Super. Ct. 1909). 
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could waive the protection thus given them, while in Missouri similar 
language has been construed ** to refer only to holders of voting stock. 
It may be further urged against the right of non-voting stock to a voice 
in the proceedings that a voting right to non-voting stock is a contradic- 
tion in terms; and that the express or implied statutory authority to issue 
such stock must govern the broad language appertaining to dissolution. 
But since the power of management and the power of dissolution are so 
distinct in their nature, the authority to issue non-voting stock may well 
be construed as referring solely to the former. The distinction between 
the two powers has long been recognized by the courts. Before the ad- 
vent of statutory provisions regulating the subject, the majority were 
entitled to elect the directors and manage the normal affairs of the cor- 
poration.’® But it is at least highly doubtful if a majority could throw a 
solvent company into dissolution,’ or sell its assets over the protest of 
the minority..7 The right to a voice in the death of the company has 
been regarded as distinctly different from a voice in the life of the com- 
pany,’* and the right of the stockholder in the latter is not the measure 
of his right in the former. Although in the principal case the common 
stockholders expressly abandoned voting rights as to dissolution, in the 
ordinary issue of non-voting stock not subject to any contingency, no 
such intent can be found. The non-voting stockholder is still an owner,’® 
and although he waives the right to partake in the management, he prob- 
ably intends to retain a power in the final disposition of his property. 
Support for the conclusion that the statutes under consideration refer 
to all classes of stock may be found in the courts’ attitude toward another 
aspect of these provisions. These statutory provisions for dissolution 
have been strictly construed to prevent any undue encroachment on the 
right of the stockholder to a voice in the disposition of his property. The 
courts have refused to allow the majority to exercise their statutory priv- 
ilege above the protest of the minority unless they were acting in good 
faith and unless the interests of the minority were not injured thereby.”° 





14 State v. Swanger, 190 Mo. 561, 89 S. W. 872 (1905). 

15 FLETCHER, CYCLOPEDIA OF CORPORATIONS (1917) § 3972. 

16 People v. Ballard, 134 N. Y. 269, 32 N. E. 54 (1802); Riker v. United Drug 
Co., 79 N. J. Eq. 580, 82 Atl. 930 (1912) ; Theis v. Spokane Falls Gas Co., 34 Wash. 
23, 74 Pac. 1004 (1904); FLETCHER, op. cit. supra note 15, § 4011; 3 Coox, Cor- 
PORATIONS, § 670. Contra: Bowditch v. Jackson, 76 N. H. 351, 82 Atl. 1014 (1912); 
State v. Chilhowee Woolen Mills, 115 Tenn. 266, 89 S. W. 741 (1905). See E. H. 
Warren, Koluntary Transfers of Corporate Undertaking (1917) 30 HArv. L. REV. 330. 

17 Statutory provisions regulating the sale of all the assets are usually similar to 
those for voluntary dissolution except as to the required majority. 

18 “ The surrender of the franchises of a company is not an official act, but to be 
effectual must be the act of the stockholders as such.” Jones v. Bank of Leadville, 
20 Colo. 464, 476, 17 Pac. 272, 278 (1887). “The dissolution of the company is no 
part of [the] business but is an act by which its members are released from the 
obligation to proceed . . . under the charter.” Luehrmann v. Lincoln Trust, etc. 
Co., 192 S. W. 1026, 1032 (Mo. 1917). 

19 One or two cases have held that disenfranchisement made the stockholder 
a creditor and not an owner. Savannah Bldg. Co. v. Silverberg, 108 Ga. 281, 33 
S. E. 908 (1899). But the great weight of authority is the other way. Miller v. 
Ratterman, 47 Ohio St. 141, 24 N. E. 496 (1890) ; Cass v. Realty Securities Co., 148 
App. Div. 96, 132 N. Y. Supp. 1074 (1911). 

20 Luehrmann v. Lincoln Trust, etc. Co., supra note 18; Theis v. Spokane Falls 
Gas Co., supra note 16; Wallamet Falls Co. v. Kittridge, Fed. Cas. No. 17,105 (C. C. 
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And this reluctance to allow the statutory disenfranchisement of the 
minority may well harden into a refusal to permit a merely contractual 
disenfranchisement of what, under modern corporate finance, may be the 
vast majority of stockholders.** .Such a refusal would find ample justi- 
fication in public policy. If, as has been widely felt, the divorce of 
ownership from management is undesirable, the divorce of ownership 
from the jus disponendi would seem doubly so, since the arguments which 
justify the centering of the control of the management in a compact 
group do not apply to the winding up of the company. While the recent 
agitation against non-voting stock will hardly lead the courts to reverse 
their decisions as to its legality, it may well influence their attitude 
toward any attempted extension of the practice beyond the bounds 
. already set. 





Ratstnc New QuEsTIONS ON APPEAL.—In a Utopian system of 
jurisprudence wrongs will not go unredressed because of a failure to 
object at the proper moment. But with due deference tc the shortness of 
human life, litigation must end; consequently, as a general rule, ques- 
tions not passed upon by the lower court will not be considered on 
appeal. The principal * reason assigned by the courts is that if the 
point had been raised before, it might have been met by further proof,* 
amendment‘ or by a corrective ruling or instruction.’ But this is 
scarcely conclusive, being rather a circumstance which indicates that giv- 
ing the appellant a second chance would be a burden on both the court 
and the appellee.© For if new questions were considered without re- 
striction, litigation might never end. If the case were reversed, an 





D. Ore. 1877) ; In re Paine, 200 Mich. 58, 166 N. W. 1036 (1918) ; In re Doe Run 
Lead Co., 283 Mo. 646, 223 S. W. 600 (1920); Fain, Limitations of Statutory 
Powers of Majority Stockholders to Dissolve a Corporation (1912) 25 Harv. L. 
REv. 677. 

21 See Riptey, MAtn STREET AND WALL STREET (1927), for a discussion of the 
extent to which the practice of issuing non-voting stock has gone. 

22 See ibid. for a somewhat highly colored attack on non-voting stock. The 
author believes that not only common stock but also preferred stock should have 
full voting power. But see Stevens, supra note 5, where it is contended that the 
solution of the problem of securing efficient management without a loss of the 
rights of management lies in the free issue of conditional voting stock. See also 
Berle, Non-Voting Stock and “ Bankers’ Control” (1926) 39 Harv. L. REv. 673. 

1 U.S. Shipping Board v. Greenwald, 16 F. (2d) 948 (C. C. A. 2d, 1927) ; Ash- 
land Building & Loan Co. v. Kerman, 155 N. E. 245 (Ohio App. 1926); Anderson 
v. Burg & Sons, Inc., 212 N. W. 9 (Minn. 1927). See Zotmve, Feperat APPELLATE 
JURISDICTION AND PROCEDURE (2d ed. 1924) §126; 2 Extiotr, PRACTICE AND 
PROCEDURE (1926) § 1197. © 

2 It is sometimes suggested that an appellate court, not having original juris- 
diction, cannot consider new questions. 2 Exxiort, loc. cit. supra note t. 

3 The Tasmania, 15 App. Cas. 223 (1890). 

* Riddenhour v. Dexter Chair Co., 209 Mass. 70, 95 N. E. 409 (1911). 

5 J ones v. Seymour, 95 Ark. 593, 130 S. W. 560 (1910). See Shepard v. Alden, 
161 Minn. 135, 140, 201 N. W. 537, 539 (1924). Contra: Adams v. Clark, 9 Cush. 
215 (Mass. 1852). 

( 6 * Collins v. Fidelity Trust Co., 33 Wash. 136, 141, 73 Pac. 1121, 1122 
1903). 
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appeal from the new trial might present another new question requiring 
reversal and the same process might be repeated indefinitely.’ 
However, it may sometimes appear conclusively that a point raised 
for the first time on appeal could not have been obviated if urged in 
the trial court, so that if the point is now considered, the upper court 
can make a final ® disposition of the case.® In that event there would 
be little gained in refusing to render a decision in light of the new 
point. When a new point will enable an appellate court to affirm a 
judgment which it would otherwise reverse,’° consideration of the new 
point actually relieves the work of the courts; and if it will enable the 
court to order judgment notwithstanding the verdict, it will not increase 
the burden of the courts.** Consequently, where it appears clearly 
that the trial court had no jurisdiction of the subject-matter, or, 
that relief was allowed on an indisputably illegal contract,’* those 
points are considered though they were not seasonably raised. Where 
it is undisputed that a cause of action or defense which prevailed be- 
low would necessarily have failed if the court’s attention had been 
directed to a covenant in a lease which was in evidence, or if the court 
had recognized the invalidity of a mortgage not filed in accordance 
with the provisions of a statute,’® or if it had been shown that the law 
of a particular jurisdiction governed,’® or that an overlooked statute 





T See opinion of Wheeler, J., dissenting, in Coles v. Kelsey, 2 Tex. 541, 563 
(1847). 

8 It may appear that judgment for the same amount could not have been 
rendered if the point had been considered, although the judgment might still have 
been in favor of the same party, e.g., where the damages are computed on a wrong 
basis. Cf. Wilson v. United Counties Bank, Ltd., [1920] A. C. 102, 109, 119. 
Consideration of such a point might require remanding so that the trial court 
could ascertain damages on the proper measure. 

8 On the right of appellate courts to give judgment on the evidence notwith- 
standing the verdict, see (1919) 32 Harv. L. Rev. 711. 

10 Patty v. Salem Flouring Co., 53 Ore. 350, 96 Pac. 1106, 98 Pac. 521, 100 
Pac. 298 (1909). It is sometimes said that an appellate court is not restricted to 
the reasons advanced below to support a ruling of the trial court. Young v. 
Duncan, 218 Mass. 346, 351, 106 N. E. 1, 3 (1914). And it has been said that a 
case may be reversed for an erroneous ruling although the proper reasons were 
not assigned for the objections made. Bond v. Wabash, etc. Ry., 67 Iowa 712, 
25 N. W. 892 (1885). But notwithstanding this terminology the court in such case 
seems to be considering a new point. 

11 Consideration of the new point, though it may not involve a new trial, 
may require a rehearing in the appellate court, as in Glebe Sugar Refining Co. v. 
Trustees, etc. of Greenock, [1921] 2 A. C. 66. When the new point was not 
raised in the assignment of errors or on the briefs, it is but fair to the other 
party, who may have been taken by surprise, that he should be allowed to pre- 
pare an argument on the point, unless it is very clear. 

12 Telford v. City of Ashland, 100 Wis. 238, 75 N. W. 1006 (1808). Cf. 
Western Indemnity Co. v. State Ind. Comm., 96 Okla. 100, 219 Pac. 147 (1923). 

18 Fuqua v. Pabst Brewing Co., 90 Tex. 298, 38 S. W. 29 (1896). Cf. Heaton 
v. Dennis, 103 Tenn. 155, 52 S. W. 175 (1809) (where the policy against cham- 
pertous contracts was changed by the repeal of a statute a few days before the 
argument in the appellate court). 

14 Jenkins v. Price, [1908] 1 Ch. ro. 

15 Cappon v. O’Day, 165 Wis. 486, 162 N. W. 655 (1917). 

16 Benaim & Co. v. Debono, [1924] A. C. 514, commented on in (1924) 40 
L. Q. REv. 388. 

But in this country where the courts do not take judicial notice of the 
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was applicable,’” it has been held that such points may be considered 
for the first time on appeal. 

In a recent case,'* however, the upper court refused to hear a new 
point which, if considered, would have been decisive.'® The element of 
finality, although a weighty factor, should not be the sole one. The 
appellate courts should recognize the desirability of having before them 
the opinions of the lower courts on all points decided.*° The likelihood 
of the same state of facts recurring and the importance of deciding the 
point as a guide for the future, the fault of the appellant in not raising 
the point seasonably,”* the hardship on both parties and the possibility 
of bad faith and vexatiousness 7? are worthy considerations. The inter- 
est of a party who has lost his case below through his failure to rely 
on a technical defense, which may be waived, such as the Statute of 
Frauds or the Statute of Limitations, is not of much importance, and 
will not cause a reversal, even where the undisputed facts show that the 
plaintiff’s right of action fell within the prohibition of one of these 





laws of other jurisdictions, it would seem that such a point could not be raised 
on appeal where there was no evidence of the foreign law. See Stockton v. Rogers, 
17 Misc. 138, 140, 39 N. Y. Supp. 400, 402 (1896). 

17 Fourth Nat. Bank of New York v. Francklyn, 120 U. S. 747 (1887) ; Glebe 
Sugar Refining Co. v. Trustees, etc. of Greenock, supra note 11, commented on 
in (1921) 30 YALE L. J. 855. 

18 Davison v. Vickery’s Motors, Ltd., 37 Aust. C. L. R. 1 (1925). The appel- 
lant applied to the Supreme Court of Victoria for an order that the register of 
shareholders of the defendant company (in liquidation) should be rectified by 
expunging therefrom the name of the appellant. The trial judge found that the 
appellant had become a shareholder by reason of a contract for the purchase of 
shares, negotiated for the company by a director. The application was denied and 
after affirmance by the full bench the appellant took the case to the High Court of 
Australia. The point contested below was whether the transaction between the 
appellant and the director was a final contract or was to depend on the allotment 
of shares, which was not made before the appellant attempted to withdraw. On 
appeal it was urged for the first time that the articles of association of the company, 
which were in evidence, showed conclusively that a director could not be given 
power to bind the company in a contract for the sale of its shares. Held, that the 
point would not be considered. Judgment affirmed by a divided court. 

19 In giving effect to the new point there would be no need of further litiga- 
tion. Although there may have been an unnecessary hardship on the defendant 
company in bringing it into the appellate court to show it that it had no defense, 
it does not seem that the way to compensate the defendant would be to allow 
it a defense to which it is not entitled as a matter of substantive law. However, 
the appellant should pay the costs of an appeal which is decided in his favor on 
a new point. Benaim & Co. v. Debono, supra note 16; Jenkins v. Price, supra 
note 14. And see Murdock v. Ward, 178 U. S. 139 (1900). 

20 See North Staffordshire Ry. v. Edge, [1920] A. C. 254, 263, 264. 

21 Tbid. at 266. 

22 Where the new point is decisive, there is little chance of bad faith. It is 
not like the case where a party consciously lets pass an error on some minor point 
to serve as a key to a new trial and a second chance on his case as a whole. See 
9 Lrprary oF AMERICAN LAW AND PRACTICE (1912) 259. The appellant here has 
really foregone the chance of having the main point passed on twice. 

There is a conceivable, though negligible, possibility that an unprincipled 
lawyer, with no interest of his client at heart, may save his fatal point for 
higher sounding effect and show in the appellate court. But such lawyers are more 
apt to be anxious to reach a quick, favorable result in order to realize on a con- 
tingent fee. In cases where it is not one of the parties, but the court itself, which 
discovers the new point, as in Jenkins v. Price, supra note 14, there can be no 
danger of bad faith. 
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statutes.2? On the other hand the interest in protecting infant parties 
is such that a new trial will generally be ordered so that the trial court 
may consider a point which the infant’s guardian failed to raise at the 
first trial.2* And it is not surprising to see appellate courts go to 
extremes in considering all possibilities of defense in a criminal case 
where the defendant’s life or liberty is at stake.*° The feeling against 
excessive taxation, or the desire to prevent unjustified official inter- 
ference with the individual,” may likewise influence the appellate court 
in granting a new trial where the proper point was not raised below. 

In deciding cases on appeal, courts must recognize public interests 
and public policies, matters which even the parties themselves could not 
expressly waive.?® The court should decide in each case where a new 
point is raised on appeal, whether consideration of the new point is 
called for, in view of these interests of the parties, and of the public. 
This discretion 2° may seem rather great, but the fact that it is entrusted 
to the upper courts makes it unlikely that it will be abused. 





HarDSHIP IN SPECIFIC ENFORCEMENT OF EMPLOYEES’ CONTRACTS TO 
AssIGN INVENTIONS. — It is well settled that, in the absence of a prom- 
ise to assign, an employer is not entitled to the inventions of his em- 
ployee + merely because they were made during working hours and 
through the use of the employer’s facilities.2 But the practice is rather 





23 Render v. Lillard, 61 Okla. 206, 160 Pac. 705 (1916); (1921) 30 Yate L. J. 
855; L. R. A. 1917B 1071, note. Contra: Braasch v. Bonde, 211 N. W. 281 (Wis. 
1926) ; Sorenson v. Smith, 65 Ore. 78, 129 Pac. 757, 131 Pac. 1022 (1913). But cf. 
Mears v. Smith, 199 Mass. 319, 85 N. E. 165 (1908); Brady v. Nally, 151 N. Y. 258, 
45 N. E. 547 (1806) (parol evidence rule). 

In cases where the Statute of Limitations or the Statute of Frauds is involved, 
it may be that if the objection had been raised at the trial, the effect of the 
statute might have been avoided by new evidence of a subsequent promise or 
memorandum in writing. But in many cases it will not be pretended that such 
evidence could have been adduced. 

24 See Barrett v. Moise, 61 S. C. 569, 572, 39 S. E. 755, 756 (1901) ; 1 WicMore, 
Evivence (2d ed. 1923) § 18, n. 17; Ann. Cas. 1913B 443, note. 

25 People v. Jung Hing, 212 N. Y. 393, 106 N. E. 105 (1914); People v. 
Gardiner, 303 Ill. 204, 135 N. E. 422 (1922), commented on in (1922) 36 Harv. 
z= a 103; ZOLINE, Op. cit. supra note 1, §124. And see (1916) 29 Harv. L. 

EV. 448. 

26 Murdock v. Ward, supra note 19. Cf. Commissioners of Beaufort County 
v. Old Dominion S. S. Co., 128 N. C. 558, 39 S. E. 18 (1901). 

27 Wilson v. Alabama, etc. Ry., 77 Miss. 714, 28 So. 567 (1900). 

28 Fuqua v. Pabst Brewing Co., supra note 13; Mass. Nat. Bank v. Shinn, 163 
N. Y. 360, 57 N. E. 611 (1900); Struthers v. Peckham, 22 R. I. 8, 45 Atl. 742 

I 


900). 

29 See North Staffordshire Ry. v. Edge, supra note 20, at 270. 

1 Dalzell v. Dueber, etc. Mfg. Co., 149 U. S. 315 (1803); Detroit Testing 
Laboratory v. Robison, 221 Mich. 442, 191 N. W. 218 (1922) ; Manton-Gaulin Mfg. 
Co. v. Colony, 151 N. E. 71 (Mass. 1926). See (1922) 9 Va. L. Rev. 66; Cheever, 
The Rights of Employer and Employee to Inventions Made by Either During the 
Relationship (1903) 1 Micu. L. Rev. 384; WALKER, Patents (sth ed. 1917) § 3132. 

2 The employer may, however, acquire a license, or “shop right ” to its use on 
a theory of estoppel. This estoppel may arise from acquiescence by the employee in 
use by the employer. Gill v. United States, 160 U.S. 426 (1896) ; Hutton v. City 
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common among modern industrial organizations to require a promise to 
assign inventions relating to the employer’s business as a condition to 
employment. And if the unexpected subsequently occurs, a court of 
equity may have to determine whether specific performance of this prom- 
ise should be decreed or whether the doctrine of hardship demands a 
contrary conclusion. 

Promises to transfer all future inventions of any kind are held, and it 
seems correctly, so unconscionable as not to be specifically enforceable.* 
On the other hand, contracts made upon the assignment of a patent, to 
transfer all future improvements appertaining to it, are uniformly up- 
held.* Similarly if the employment is for the purpose, wholly or in part, 
of making improvements on a specific process, it is settled that the em- 
ployee’s discoveries belong to his employer even in the absence of an ex- 
press agreement to that effect.’ Since the employee’s inventive abilities 
constitute his contribution to the bargain, the courts have no hesitancy 
in compelling him to surrender his entire interest in his creation.® 
Where, however, the promise to assign is merely subsidiary to employ- 
ment of another character, the justice of enforcing the agreement is less 
self-evident. 

There is obviously no forfeiture involved; * nor does the hardship 
arise because of a subsequent intervening change in the relative condi- 
tion of the parties not foreseen at the time of contracting.® Possibly 
the economic pressure upon the employee should cast suspicion on the 
equality of the parties and the fairness of their agreement. The courts 
have indeed leaned toward the employee .to the extent of construing the 


contract in his favor whenever possible,’ particularly if he has had little 





of Omaha, 111 Neb. 850, 198 N. W. 146 (1924) ; Scott v. Madison Woolen Co., 3 F. 
(2d) 331 (D. Me. 1925); or from the fact that the employee gets all his facilities 
and suggestions from his employment. Wiegand v. Dover Mfg. Co., 292 Fed. 255 
(N. D. Ohio, 1923). It is negatived by an express license. Hazen Mfg. Co. v. Ware- 
ham, 242 Fed. 642 (C. C. A. 6th, 1917) ; Beecroft & Blackman v. Rooney, 268 Fed. 
545 (S. D.N. Y. 1920). Or by a continuing demand for compensation. White Heat 
Products Co. v. Thomas, 266 Pa. 551, tog Atl. 685 (1920). 

3 Bates Machine Co. v. Bates, 87 Ill. App. 225 (1898), aff'd, 192 Ill. 138, 61 
N. E. 518 (1901). See Aspinwall Mfg. Co. v. Gill, 32 Fed. 697, 700 (D. N. J. 1887) ; 
McFarland v. Stanton Mfg. Co., 53 N. J. Eq. 649, 651, 33 Atl. 962, 963 (1896). 
There have been dicta in some of the above cases that such a contract would be com- 
pletely void on the grounds of public policy as being a “ mortgage on a man’s 
brain.” But cf. Wrege v. Safe Cabinet Co., 249 Fed. 696 (C. C. A. 6th, 1918) ; 
Lion Tractor Co. v. Bull Tractor Co. 231 Fed. 156 (C. C. A. 8th, 1916). 

4 Foreman’s Systems v. Milk Dealers Crate Corp., 13 Del. Ch. 351, 120 Atl. 358 
(1923) ; Chadeloid Chemical Co. v. Chalmers Co., 243 Fed. 606 (C. C. A. 2d, 1917) ; 
Fairchild v. Dement, 164 Fed. 200 (N. D. Ill. 1908) ; Printing & Numerical Co. v. 
Sampson, L. R. 19 Eq. 462 (1875). 

5 Magnetic Mfg. Co. v. Dings Magnetic Separator Co., 16 F. (2d) 739 (C. C. A. 
7th, 1927) ; Wireless Specialty Co. v. Mica Condenser Co., 239 Mass. 158, 131 N. E. 
307, 16 A. L. R. 1170 (1921). But see North v. Atlas Brick Co., 281 S. W. 608 
(Tex. Civ. App. 1926) ; and (1923) 36 Harv. L. Rev. 468. 

6 Standard Parts Co. v. Peck, 264 U. S. 52 (1924); Bryan & Co. v. Scurlock, 
184 Iowa 371, 168 N. W. 144 (1918) ; Detroit Lubricator Co. v. Lavigne Mfg. Co., 
151 Mich. 650, 115 N. W. 988 (1908); Texas Co. v. Gulf Refining Co., 13 F. (2d) 
873 (S. D. Tex. 1926); Lion Tractor Co. v. Bull Tractor Co., supra note 3; and 
cases supra note 5. 

7 Cf. Faine v. Brown, 2 Ves. Sr. 307 (1750). 

8 Cf. Willard v. Tayloe, 8 Wall. 557 (U. S. 1869). : 

9 Standard Plunger Elevator Co. v. Stokes, 212 Fed. 893 (C. C. A. 2d, 1914); 
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opportunity to acquaint himself with its terms.1° But our courts have 
looked with wholesome disfavor on suggestions that fear of discharge 
may constitute an element of duress.** Even accepting those English 
and Canadian cases which have recognized such fear as negativing con- 
sent where danger to life or limb was involved,’* it would be a far cry to 
the present situation, where the employee is seeking the benefit of an 
extraordinary monopoly. The relation of employee to employer is still 
one which originates in free contract of the parties; and the pressure is 
ordinarily not strong enough to assimilate this relationship to those 
extraordinary situations ** where equity will recognize the effect of ex- 
ternal economic stress. It may be further suggested that the public in- 
terest in encouraging invention requires a denial of specific performance 
since there will be no stimulus for the exercise of inventive faculties if 
the employee cannot enjoy the fruits of his labors. On the other hand, 
the employer may not allow the use of his facilities if he cannot pre- 
vent the benefits of the invention from going to a rival.1* 

Hence if relief is denied, it must be because of the discrepancy be- 
tween the compensation paid the worker and the value of the invention. 
Ordinarily mere inadequacy of consideration will not bar specific en- 
forcement,** especially if the burden arises solely because a contingency 





Joliet Mfg. Co. v. Dice, 105 Ill. 649 (1883); Hulse v. Bonsack Machine Co., 65 
Fed. 864 (C. C. A. 4th, 1895) ; Hopedale Machine Co. v. Entwistle, 133 Mass. 443 
(1882). Contra: Fulham v. Steel City Elec. Co., 2 F. (2d) 4 (C. C. A. 3d, 1924). 
Cf. Portland Iron Works v. Willett, 49 Ore. 245, 89 Pac. 421 (1907) ; Triumph Elec. 
Co. v. Thullen, 225 Fed. 293 (E. D. Pa. 1915). This tendency may be merely an 
application of the familiar rule that language will be construed most strongly against 
the party using it. 2 Witiston, Contracts (1920) § 621. But the courts have 
gone farther in favoring the employee than this doctrine would seem to require. 

10 Hildreth v. Duff, 143 Fed. 139 (N. D. Pa. 1906). This probably was the 
situation in Goodyear Tire & Rubber Co. v. Miller, infra note 21. 

11 Barr Car Co. v. Chicago & N. W. Ry., 110 Fed. 972 (C. C. A. 7th, 1901), cer- 
tiorari denied, 186 U. S. 484 (1902) ; Leary v. B. & A. R. R., 139 Mass. 580, 2 N. E. 
115 (1885); Reed v. Stockmeyer, 74 Fed. 186 (C. C. A. 7th, 1896) ; Dougherty v. 
West Superior Iron & Steel Co., 88 Wis. 343, 60 N. W. 274 (1874). Contra: Thom- 
sen v. Jobst, 93 Neb. 375, 140 N. W. 269 (1913). The possibility of dismissal has 
even been taken to show that the continued employment was good consideration. 
Bettinger v. North Fort Worth Ice Co., 278 S. W. 466 (Tex. Civ. App. 1925). But 
cf. (1927) 27 Cor. L. Rev. 430. 

12 Smith v. Baker, [s80r| A. C. 325; Thrussell v. Handyside, 20 Q. B. D. 359 
(1888) ; Weppler v. Canadian Northern Ry., 14 D. L. R. 720 (1913) ; Fairweather 
v. Canadian Gen. Elec. Co., 1o D. L. R. 130 (1913). See Grand Trunk Pacific 
Ry. v. Brulott, 13 Can. Ry. Cas. 95, 106 (1911) ; Bohlen, Voluntary Assumption of 
Risk (1906) 20 Harv. L. REv. 91, 115. 

18 Cf, Blackwilder v. Loveless, 21 Ala. 371 (1852) ; Hemeys v. Hansard, Coop. 
125 (1815); Pomeroy, Speciric PERFORMANCE (3d ed. 1926) § 179; Fry, Speciric 
PERFORMANCE (6th ed. 1921) § 300. 

14 Good discussions of the conflicting considerations are contained in Hulse v. 
Bonsack Machine Co., supra note 9; Westinghouse Air Brake Co. v. Chicago Brake 
& Mfg. Co., 85 Fed. 786 (C. C. N. D. Ill. 1898) ; Printing & Numerical Co. v. Samp- 
son, supra note 4. As to the policy of holding mature people to the fulfillment of 
their obligations, see Printing & Numerical Co. v. Sampson, supra note 4, at 465; 
White v. Solomon, 164 Mass. 516, 518, 42 N. E. 104, 105 (1895) ; 3 WiLLisTon, Con- 
TRACTS, § 1643. A 

15 Welsh v. Ford, 282 Pa. 96, 127 Atl. 431 (1025); Coles v. Trecothick, 9 Ves. 
234 (1804); Cathcart v. Robinson, 5 Pet. 264 (U. S. 1831); Pomeroy, Speciric 
PERFORMANCE, § 194; Fry, SPECIFIC PERFORMANCE, § 442. 
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for which the parties had bargained did not result exactly as they had 
expected.*® But in cases of extreme harshness, equity will withhold its 
delicate and extraordinary remedies even though the defaulting party 
might have foreseen the very hardship of which he now complains.*’ In 
the type of situation under discussion, the nature and term of employ- 
ment, the compensation,'® whether or not the employee has given pre- 
vious indications of possible inventive genius and whether or not he is 
given a proprietary interest in his employer’s business,”® are all weighty 
considerations in determining whether equitable relief is desirable. 

The question must be determined in each case by the exercise of the 
judge’s discretion in light of all the circumstances. The courts have, 
with sound reason, generally enforced such agreements.?° A recent 
case *" in departing from the usual result, illustrates the outer edge of 
the border. An employee at will signed a contract to assign without 
definite information as to its nature and contents. He received no addi- 
tional stipend nor did the contract allow the use of the company’s facili- 
ties. The exercise of discretion, in denying specific performance, though 
perhaps influenced by the natural feeling for the under-dog, marks no 
serious variance from precedent or principle. 





16 Hulse v. Bonsack Machine Co., supra note 9; Keogh v. Peck, 316 Ill. 318, 
147 N. E. 266 (1925); Miller Saw Trimmer Co. v. Cheshire, 172 Wis. 278, 178 
N. W. 855 (1920); Telegraphone Corp. v. Canadian Telegraphone Co., 103 Me. 
444, 69 Atl. 767 (1908). 

17 Marks v. Gates, 154 Fed. 481 (C. C. A. oth, 1907) (present cash payment for 
promise to convey any property defendant should thereafter acquire in Territory of 
Alaska) ; In re Chicago Reed & Furniture Co., 7 F. (2d) 885 (C. C. A. 7th, 1925) ; 
J. A. Migel, Inc. v. Bachofen, 96 N. J. Eq. 608, 126 Atl. 396 (1924); Rice v. 
Lincoln & N. W. Ry., 88 Neb. 307, 129 N. W. 425 (1911) ; Pope Mfg. Co. v. Gor- 
mully, 144 U. S. 224 (1892); Talbot v. Ford, 13 Sim. 173 (1842); Fitzpatrick v. 
Dorland, 27 Hun 2g1 (N. Y. 1882). And see (1909) 9 Cot. L. REv. 68. 

18 But the compensation may not be decisive. See Westinghouse Elec. & Mfg. 
Co. v. Formica Insulation Co., 288 Fed. 330, 333 (C. C. A. 6th, 1923). 

19 See Foreman’s Systems v. Milk Dealers Crate Corp., supra note 4 

20 Toledo Machine & Tool Co. v. Byerlein, 9 F. (2d) 279 (C.C. A ‘6th, 1925) 
(where employee remained at work, promise to assign held impliedly repeated) ; : 
Conway v. White, 9 F. (2d) 863 (C. C. A. 2d, 1925) (specific performance although 
defendant during whole period of employment could have rescinded for employer’s 
insolvency) ; Dowse v. Federal Rubber Co., 254 Fed. 308 (N. D. Ill. 1918) ; Thomp- 
son v. Automatic Fire Protection Co., 211 Fed. 120 (C. C. A. 2d, 1914) (employee 
to be paid for his time and such further sum as employer might think correct) ; 
Thibodeau v. Hildreth, 124 Fed. 892 (C. C. A. 1st, 1903) (defendant had left em- 
ploy before obtaining patent); Westinghouse Air Brake Co. v. Chicago Brake & 
Mfg. Co., supra note 14; Hulse v. Bonsack Machine Co., supra note 9 (defendant 
mere mechanic at small salary) ; Aspinwall Mfg. Co. v. Gill, supra note 3 (agree- 
ment to assign all future improvements). But see Victor Chemical Works v. Iliff, 
299 Ill. 532, 551, 132 N. E. 806, 813 (1921). Cf. Taylor Iron & Steel Co. v. Nichols, 
73 N. J. Eq. 684, 69 Atl. 186 ’(1908). 

21 Goodyear Tire & Rubber Co. v. Miller, 14 F. (2d) 766 (S. D. Cal. 1926). 
The defendant was employed as a tire checker, the employment being terminable 
at the will of either party. The defendant was given a paper to sign and he did so; 
there was no evidence that he knew its nature or contents. The paper was an 
agreement to assign any inventions created during the term of employment. Sub- 
sequently the employer allowed the defendant use of its facilities. The defendant 
produced an invention and the plaintiff employer sued to have it assigned. Held, 
that specific performance of the agreement should be denied. 

Certainly the plaintiff would have an action at law. In addition it would be 
entitled to a “ shop right ” or license to use the invention. See supra note 2. 


. 
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SuB-CONTRACTS AND ASSIGNMENTS. — Does a sub-contract* for the 
sale of land have the same legal effect as an assignment? It has been 
contended that it does.2 But where B, being under contract to buy land 
from A, agrees to sell it to C, the parties do not intend an assignment of 
B’s rights under his contract with A. C deals directly with B and in- 
tends to hold him liable for a failure to deliver the land. B must, there- 
fore, tender his own deed to C,° whereas in an assignment B’s sole duty 
is to give the assignee an enforceable claim.* Furthermore, B does not 
intend to give up his rights against A; he wishes to procure the property 
from A and hold it to secure C’s obligation to pay the purchase price 
under the sub-contract. Thus, A cannot convey to C, nor can C dis- 
charge A by accepting a conveyance or giving a release.® And if A de- 
sired to foreclose on the contract, he would have to give B notice to 
redeem. But since an assignment seems to be generally a credit trans- 
action between B and C,* and by its very terms A is authorized to per- 
form with the assignee, he could convey to him’ or foreclose without 
notifying B.* If A withholds a conveyance of the property from B, re- 
sulting in B’s failure to convey to C, C has no action against A; but 
an assignee may, upon a breach by the vendor, enforce the vendee’s 
rights.° 

Where B has entered into a sub-contract, A on conveying to B need 
not notify C,’° unless he suspects that B may defraud C by a conveyance 
to a bona fide purchaser. The hardship to C may be greater if A may 
foreclose on the contract without giving him an opportunity to redeem, 





2 A agrees to sell land to B; B agrees to sell the same land to C. C may or 
may not think that B owns the land. This agreement between B and C is termed 
for the present purpose, a sub-contract, and C, a sub-vendee. 

2 Pound, Progress of the Law — Equity (1920) 33 Harv. L. Rev. 813, 823. See 
also Epstein v. Kroopf, infra note 29. 

A promise to assign a chose in action is not an assignment nor in most jurisdic- 
tions does it operate to give a lien on the chose even where promised for security. 
t Wituiston, ConTRACTS (1920) §§$ 428, 429. A sub-contract has been held not to 
be a violation of a clause against assignment. Cutler v. Lovinger, 212 Mich. 272, 
180 N. W. 462 (1920). 

8 Gibbs v. Gibson, 9 W. W. R. 190 (Alta. 1915). 

4 Kleinman v. Strassburg, 116 Misc. 121, 189 N. Y. Supp. 633 (1921). 

5 Cf. Bird v. Hall, 30 Mich. 374 (1874), where C was forced to reconvey to B. 
But cf. Pearce v. Morris, L. R. 5 Ch. App. 227 (1869), where redemption by pur- 
chaser of equity was allowed, though purchase price was unpaid. 

6 Cf. Baldwin v. Siddons, 46 Ind. App. 313, 90 N. E. 1055 (1910) (assignor 
given vendor’s lien after assignee received a conveyance). 

7 But cf. Pound, supra note 2, at 823. 

8 See Drips v. Moore, 179 Cal. 249, 252, 176 Pac. 159, 160 (1918). 

® See Scott v. Habiack, 192 Iowa 1213, 1221, 184 N. W. 817, 820 (1921) (sub- 
vendee has no action). As to assignee, see note 20 infra. 

10 Cf. McCreight v. Foster, L. R. 5 Ch. App. 604 (1870), aff'd sub nom. Shaw 
v. Foster, L. R. 5 H. L. 321 (1872). In this case, B promised C to mortgage his 
contract on C’s request. The vendor, knowing, conveyed to B, without notifying 
C. B reconveyed to a bona fide purchaser. The vendor was held not liable to C. 
This case has been explained on the ground that an assignee cannot deprive the 
vendor of his right to perform with the original purchaser. Fry, Speciric Per- 
FORMANCE (6th ed. 1921) § 238. But C was held not an assignee; if he were and 
were willing to perform, clearly A would have to complete with him. But the re- 
sult in this case might have been the same if C were an assignee since he did not 
offer to perform. See L. R. 5 Ch. App. at 613. 
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for C then would lose the value of his bargain and, where he has paid 
part of the purchase price, he would lose his security. But to require 
A to notify sub-vendees imposes a duty upon A with respect to enforc- 
ing his security which he has never assumed. Consequently, it might be 
held that notice to B is sufficient. Since in an assignment A can per- 
form with the assignee, he should perhaps notify him, it being no more 
difficult than to notify B. However, not ever this is free from objection. 
A is entitled to B’s performance and if, before he can call for this per- 
formance, he must find whether the assignee is willing or able to perform, 
a condition precedent is imposed which was not in the original bargain.’* 

Although C has no contractual relation with A, he does acquire an 
interest in the property. Consequently, in a bill against B for specific 
performance, C can join A requiring that A and B perform their contract 
with each other,’* even though they are both unwilling ** or C has con- 
tracted to buy only part of the land.’® Since C derives his rights through 
a contract with B which equity will specifically enforce, if the contract 
between B and C is under seal but without consideration, it would seem 
that C would acquire no interest in the property.*® In an assignment 
under seal, however, the result should be otherwise.*? Similarly, though 
an assignment of a chose to secure an antecedent debt is binding,’* a 





11 See Bishop v. Brandt, 43 Cal. App. 149, 156, 184 Pac. gor, 904 (1919). Com- 
pare, however, foreclosure or sale by a mortgagee, which, though valid without 
notice to, or joinder of, junior mortgagees, does not forfeit their rights to redeem 
from subsequent purchasers, if the mortgages are recorded. 2 JONES, MORTGAGES 
(7th ed. 1915) $§ 1304, 1395; 3 ibid. § 1558. But a vendor, at least without notice 
of C, can extinguish the record rights of a sub-vendee by a forfeiture bill against 
the immediate vendee, alone. Rose v. Swann, 56 Ill. 37 (1870). And, it is said, he 
may do this even where he has notice of C. Bishop v. Brandt, supra. However, in 
California the same result is reached with an unrecorded junior mortgage. Hager 
v. Astorg, 145 Cal. 548, 79 Pac. 68 (1904) ; CAL. Cope Civ. Proc. (DEERING, 1923) 
§ 726. But see 2 Jones, Mortcaces, § 1412. The greater favor shown the vendor 
than the mortgagee is due to the reluctance to stretch further the concept of equi- 
table ownership by reason of an executory contract. See 2 WimLLisTon, CoNnTRACTS, 
§§ 936-39. Strict forfeiture is allowed the vendor, though not the mortgagee. An 
extreme example of this preference is to be seen in Vera Land Co. v. Metcalf, 100 
Wash. 306, 170 Pac. 1012 (1918), where the instalments and improvements of 60 
sub-purchasers were forfeited. 

12 See note 10 supra. 


13 Sveinson v. Jenkins, 21 Manitoba 746 (1911); Borders v. Murphy, 78 Ill. 81 


(1875) ; Waggoner v. Saether, 267 Ill. 32, 107 N. E. 859 (1915) ; Miedema v. Worm- 

houdt, 288 Ill. 537, 123 N. E. 596 (1919); Fenwick v. Bulman, L. R. 9 Eq. 165 
(1869). But cf. Hoover v. Baugh, 108 Va. 695, 62 S. E. 968: (1908) ; Horwitz v. 

Gaus” 140 Md. 414, 117 Atl. 563 (1922) ; Lowther v. Andover, 1 Bro. C. C. 396 
1784). 

14 Borders v. Murphy, supra note 13. But cf. Landford v. Moore, 145 Md. 420, 
125 Atl. 686 (1924). See note 26 infra. 

15 Miedema v. Wormhoudt, supra note 13. 

16 See Jefferys v. Jefferys, Craig & P. 138 (1841) (family settlement). Cf. 
Lowther v. Andover, supra note 13. See Pound, Consideration in Equity (1919) 
13 Inz. L. Rev. 667. 

17 The seal should effect a transfer of the legal rights; and since no. consideration 
is necessary for the transfer of purely equitable rights, they should follow according 
to the intent of the parties. Cf. Chase Nat. Bank v. Sayles, 11 F. (2d) 948 (C. C. A. 
1st, 1926) (partial assignee given relief in equity) ; (1926) 39 Harv. L. REv. 368, 370, 
Note; 1 Wirtiston, Contracts, § 440; Costigan, Gifts Inter Vivos of Choses in 
Action (1911) 27 L. Q. REv. 326. 

18 y WiisTon, ConTRACTs, §§ 428-29. 
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mere promise to assign the contract or to transfer the land to secure an 
antecedent debt is not enforceable for want of consideration.’® Nor is 
B a necessary party to the assignee’s suit for specific performance,”° 
whereas he is to the sub-vendee’s.*. To secure specific performance, the 
assignee must be willing to perform B’s obligations to A; but where the 
sub-vendee sues, equity should decree that B perform.?? 

By the weight of authority the equitable interest of C, the sub-vendee, 
being prior in time, would prevail over the interest of a subsequent 
assignee of the original contract ** or over that of a second sub-vendee. 
However, in those jurisdictions which prefer the transferee of an equita- 
ble interest in a chose in action to a prior incumbrancer,** the assignee 
might prevail over C, but the second sub-vendee*® would not. Nor 
should A be able to accept a rescission of the contract if he knows of 
C, the sub-vendee.*® For such destruction of C’s equitable interest, 





19 Jbid. But distinguish promises manifesting a present intent to mortgage 
which require no consideration. Thomas v. Wisner, 66 Colo. 243, 180 Pac. 744 
(1919). Similarly for reformation of defective mortgages. Pound, supra note 16, 
at 675. 

20 Lenman v. Jones, 222 U.S. 51 (1911). Cf. Dobkin v. Landsberg, 273 Pa. 
174, 116 Atl. 814 (1922). But see Fry, op. cit. supra note 10, § 222. 

21 Mechanick v. Duschaneck, 132 Atl. 854 (N. J. Ch. 1926). 

22 But cf. Hoover v. Baugh; Lowther v. Andover, both supra note 13. But if 
B is unable to pay, C has the privilege of paying A. See Dyer v. Pulteney, Barn. 
Ch. 160, 169 (1740). But see Hartt v. Wishard-Langan Co., 18 Manitoba 376, 387 
(1908). Cf. Madely v. Booth, 2 De G. & S. 718 (1848). 

23 Cf. McPheeters v. Ronning, 95 Minn. 164, 103 N. W. 889 (1905). In this 
case, B, having no claim to the land, agreed to sell to C. The agreement was re- 
corded. B later contracted for the land with A, and assigned the contract to X 
who was held to have notice of C’s rights. But under the system of recording 
prevalent in the east, X would not normally discover the existence of the contract 
by the exercise of ordinary diligence. This situation is similar to that involved in 
cases on estoppel by deed. RAwze, CovENANTS FOR TITLE (5th ed. 1887) § 259. 

24 See 2 Pomeroy, EQuity JURISPRUDENCE (4th ed. 1918) § 715. 

25 This distinction may be made on two grounds. (1) The assignee of a chose 
enforces his rights at law, and equity will not disturb the legal position of a bona 
fide purchaser. This explanation is inadequate where the assignee seeking specific 
performance is asking for equity’s affirmative relief. Cf. Williston, Right of the 
Assignee of a Chose in Action (1916) 30 Harv. L. REv. 97, 102. But cf. Cook, The 
Alienability of Choses in Action (1917) 30 ibid. 440, 475. (2) Equity will not 
disturb the bona fide purchaser of any title, legal or equitable. Ames, Purchase for 
Value and without Notice (1887) 1 ibid. 1,9. But the second sub-vendee does not 
get B’s title; to complete his title, he would require B to break his contract with C. 
The argument of Chancellor Kent as to the difficulty of discovering “ latent ” equities 
would apply either to an assignee or to a second sub-vendee. See Murray v. Lyl- 
burn, 2 Johns. Ch. 441, 443 (N. Y. 1817). Quaere whether, if the sub-vendee has 
paid B the purchase price, he is in the position of an assignee. Cf. Bowie v. Berry, 
3 Md. Ch. Dec. 359 (1851), where the sub-contract was held to cut off statutory 
dower in B’s equity only to the extent of the purchase price paid. If C were an 
assignee, dower would be completely cut off. Corcorren v. Sharum, 141 Ark. 572, 
217 S. W. 803 (1920). 

26 Contra: Merchant Land Co. v. Barbour, 65 Ore. 235, 132 Pac. 710 (1913). 
But cf. Borders v. Murphy, supra note 13. In Landford v. Moore, supra note 14, 
rescission was effective where A and B did not intend to defraud C. Quaere whether 
A’s mere knowledge of C would not make the rescission fraudulent. By the rescis- 
sion, A is securing an equitable interest in land within the Statute of Frauds. 
rt Wruiston, Contracts, § 491. Thus, a record of C’s contract should be notice 
to him. If there is no record and he has no actual notice, A should prevail. Cf. 
Newman v. Newman, 28 Ch. D. 674 (1885). 
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equity should afford specific redress; 27 and the law might view A’s act 
as a tortious inducement of a breach of contract.”® 

Where A’s title is found to be imperfect, two causes of action arise, 
one in favor of C against B and one in favor of B against A. A recent 
case 7° held that in such case C has a lien to the full extent of B’s pay- 
ment to A. While this result is satisfactory in case of an assignment,*° 
it seems undesirable where there is merely a sub-contract, for in the lat- 
ter situation B does not intend to relinquish all his interest in the prop- 
erty. If C is given a lien to the extent of his payment, it would seem 
that he is amply protected.** 
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~ ATTORNEYS— LIABILITY oF SuRETY ON APPEAL Bonp FOR ATTORNEY’S 
Frr.— One A brought an action against B, retaining the plaintiff as her 
attorney. From a judgment for A, B appealed to the Appellate Division, 
furnishing an appeal bond on which the defendants were sureties. Subse- 
quently, without the plaintiff’s knowledge or consent, B induced A to satisfy 
the judgment, and, on A’s motion, the appeal was dismissed. The plaintiff 
then brought proceedings in the Supreme Court to establish a lien. The court 
fixed the value of the plaintiff’s services and ordered the satisfaction of the 
judgment set aside and vacated to that extent. It developed that A was 
insolvent, and execution against B was returned unsatisfied. The plaintiff 
brought this action against the sureties on the appeal bond. Both parties 
moved for judgment on the pleadings. Held, that the appeal bond inures 
to the benefit of any one interested in the collection of the judgment, and 
since the plaintiff had a lien upon the judgment, the defendants are liable. 
Judgment ordered for the plaintiff. Rabenstein v. Morehouse, 219 N. Y. 
Supp. 560 (County Ct. 1926). 





27 See Landford v. Moore, supra note 14, at 424, 125 Atl. at 688; Ames, supra 
note 25, at 10, n. I. ; 

28 See (1926) 39 Harv. L. Rev. 749, 752, Note. Knowledge of C’s contract 
wouid sufficiently evidence the intent. As to the situation where A was negligent in 
not knowing of the sub-contract, see Twitchell v. Nelson, 131 Minn. 375, 155 N. W. 
621 (1915); (1926) 40 Harv. L. REv. 302, Note. 

29 Epstein v. Kroopf, 218 N. Y. Supp. 644 (Sup. Ct. 1926). The plaintiff was 
a remote assignee of a sub-contract for land. The original vendor was unable to 
transfer a perfect title and the plaintiff sued her assignor on his covenant to repay 
the purchase price paid for the assignment. The original vendee had made an ad- 
vance to the vendor, as had also the sub-vendee to the vendee, though the relative 
amounts of these advances does not appear. To avail herself of the vendee’s lien, 
the plaintiff joined the vendee and the vendor. The vendor moved to dismiss the 
complaint as to him. Held, that the sub-contract was like an assignment and trans- 
ferred the vendee’s lien to the sub-vendee and thus to the plaintiff and that since 
the plaintiff could attach a lien to the vendor’s land, he was a necessary party. 
Motion denied. 

30 But cf. Murphy v. Hurley, 155 App. Div. 465, 140 N. Y. Supp. 514 (1913) 
(assignee of the money due from A to B after A’s breach held not entitled to B’s 
vendee’s lien). This case ignores the rule that security follows debt. 

31 Of course, C’s lien could never be greater than B’s. See Aberaman v. Wickins, 
L. R. 4 Ch. App. 101, 110 (1868). It seems probable in Epstein v. Kroopf, supra 
note 29, that C had advanced as much as B had, so that the result is correct. Cf. 
Guy v. Young, 87 N. Y. 457 (1882). 
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The question raised in the principal case was expressly left open in an 
earlier New York case, which refused to allow a discontinuance until the at- 
torney’s fees were paid. Kmickerbocker Investment Co. v. Voorhees, 128 
App. Div. 639, 112 N. Y. Supp. 842 (1908). However, the liability of the 
surety to the attorney has been recognized in similar situations by other 
courts. Thus, it has been held that the sureties on an appeal bond are proper 
parties defendant to an action to establish and enforce an attorney’s lien. 
Coombe v. Knox, 28 Mont. 202, 72 Pac. 641 (1903). It has also been held 
that where the attorney intervenes in an action by his client against the 
surety, the latter cannot successfully plead a set-off against the client, which 
was acquired with notice of the attorney’s claim, the attorney being consid- 
ered as the equitable assignee of the judgment to the amount of his lien. 
See Clark v. Sullivan, 3 N. D. 280, 284, 55 N. W. 733, 734 (1893). Likewise, 
where the client, in a suit against the surety, assigns the judgment to him, 
the attorney may proceed to judgment in the name of his client to the amount 
of his lien. Leighton v. Serveson, 8 S. D. 350, 66 N. W. 938 (1806). Cf. 
Newbert v. Cunningham, 50 Me. 231 (1863). Assuming that the dismissal 
of the appeal on motion of the parties was within the teaor of the surety’s 
undertaking and did not operate to discharge him of all liability, the principal 
case seems correctly decided. The plaintiff could have enforced his lien on 
the judgment had the bond not been given; and it would seem to follow that 
he can proceed against the surety who has substituted his obligation in place 
of it. See Coombe v. Knox, supra. But cf. Gordon v. U. S. Fidelity & 
Guaranty Co., 76 Misc. 203, 134 N. Y. Supp. 891 (1912). 


BANKRUPTCY — FRAUDULENT CONVEYANCES— SERVICES OF INNOCENT 
AGENT PRrocuRING SALE OF FRAUDULENT SECURITIES AS Fair CONSIDERATION. 
— The claimant was an agent of the bankrupt, Ponzi. He sold his principal’s 
fraudulent securities in good faith, investing the commissions which he earned 
in Ponzi’s notes. He sought to prove these notes against the estate in bank- 
ruptcy. Proof was disallowed on the ground that the payments of commis- 
sions by Ponzi were transfers in fraud of creditors and that under § 57(g) of 
the Bankruptcy Act, the commissions must be returned before proof could 
be allowed. The claimant sought a review of this order. Held, that the pay- 
ments were in fraud of creditors, and were not received for a present fair con- 
sideration, since the claimant’s sales served only to deepen the bankrupt’s 
insolvency. Order affirmed. In re Ponzi, Claim of Viscariello, 15 F. (2d) 113 
(D. Mass. 1926). 

Section 67(e) of the Bankruptcy Act which deals with fraudulent convey- 
ances does no more than provide that the common law and statutory law of 
the state wherein proceedings are instituted to set aside such conveyances 
shall control. Engstrom v. Lowell, 281 Fed. 973 (C. C. A. 1st, 1922). See 
Black, Bankruptcy (4th ed. 1926) §§ 960, 963. It would seem, therefore, that 
the court goes too far in interpreting this section as requiring that the con- 
sideration be of value to the bankrupt’s estate. It has been held that a convey- 
ance as a marriage settlement by one who is insolvent will not be set aside 
where the transferee was innocent of her transferor’s fraudulent intent, the 
promise to marry being regarded as fair consideration. Robertson v. Schlotz- 
hauer, 243 Fed. 324 (C. C. A. 7th, 1917). And where valuable services were 
rendered by the transferee for a third person at the request of the insolvent 
transferor, the court refused to set aside the conveyance. Hopkins v. White, 
20 Cal. App. 234, 128 Pac. 780 (1912). Yet it seems difficult to see what pe- 
cuniary value accrued to the bankrupt’s estate in either case. In the principal 
case the court relies upon decisions which hold that though the transferee was 
innocent of fraudulent intent and the consideration was valuable, the transfer 
may be set aside if the consideration was illegal. Geary v. Schwem, 280 Pa. 
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435, 124 Atl. 630 (1924). But the basis for such decisions is that since the 
transferee is precluded from setting up his illegal consideration, the transfer, 
in law, must be considered voluntary and therefore invalid as against the 
creditors regardless of the good faith of the transferee. Weeks v. Hill, 38 
N. H. 199 (1859). It can readily be seen that the claimant in the principal 
case having acted in good faith in an undertaking lawful on its face should be 
under no such handicap. See 1 Mechem, Agency (2d ed. 1914) § 121. There- 
fore, it is submitted that the claimant obtained an indefeasible title to the 
commissions received for services objectively valuable; and upon investing 
them with the bankrupt should have been allowed to share with the other 
creditors. 









BANKRUPTCY — LIABILITY OF BANKRUPT UNDER UNEXERCISED OPTION 
TO RETURN Stock AS A PrRovABLE CLatm.— On December 3, 1923, the de- 
fendant sold shares of stock to the plaintiff, agreeing to buy them back at the 
same price on the expiration of a year at the election of the plaintiff. Such 
election was to be in writing and delivered to the defendant within six months 
after the expiration of the year. On October 24, 1924, the defendant filed his 
petition in bankruptcy and on March 17, 1925, was duly discharged. The 
plaintiff's debt was scheduled, and the plaintiff had notice of all the bank- 
ruptcy proceedings. On April 28, 1925, the plaintiff delivered to the de- 
fendant a written election in accordance with the agreement, and, on the 
defendant’s refusal to perform, brought this action. Held, that the plaintiff’s 
claim was not provable in the bankruptcy proceedings and hence was not 
discharged. Judgment for the plaintiff. Perry v. Sturdevant, 218 N. Y. 
Supp. 678 (Sup. Ct. 1926). 

A claim is too contingent to be provable if it is uncertain whether liability 
will ever arise and the uncertainty cannot be removed by calculation. See 
In re Mullings Clothing Co., 238 Fed. 58, 67 (C. C. A. 2d, 1916); 2 Collier, 
Bankruptcy (13th ed. 1923) 1421. Thus, where the bankrupt has assumed 
the liability of a guarantor and nothing is presently due, or there is no 
certainty that any liability will ever arise on the guaranty, no claim can be 
proved against the bankrupt’s estate. Jn re Pettingill & Co., 137 Fed. 143 
(D. Mass. 1905); Jn re Merrill & Baker, 186 Fed. 312 (C. C. A. 2d, 1911). 
However, if the contingent liability has become absolute prior to the 
expiration of the time allowed for making proof of claims, the courts hold 
such claims provable. In re Smith, 146 Fed. 923 (D. R. I. 1906); Cohen v. 
Pecharsky, 121 N. Y. Supp. 602 (Sup. Ct. 1910); Moch v. Market Street 
Nat. Bank, 107 Fed. 897 (C. C. A. 3d, 1901) (bankrupt indorser on negotiable 
paper); Jn re James Dunlap Carpet Co., 163 Fed. 541 (E. D. Pa. 1908) 
(ordinary contract liability). The contention of the defendant in the prin- 
cipal case was that his bankruptcy was the equivalent of an anticipatory 
breach of his contract, constituting an existing debt under § 63(a)(4) of the 
Bankruptcy Act, and that, therefore, he was relieved of all liability by virtue 
of his discharge. Cf. Cent. Trust Co. v. Chicago Auditorium Ass’n, 240 
U. S. 581 (1916). But where the liability of the defendant depends on the 
exercise of an option by the plaintiff, there is as yet no obiigation of which 
there can be an anticipatory breach. 








































CONSTITUTIONAL Law — Due Process or LAW — REGULATION oF Prices 
CHARGED BY TICKET SCALPERS.— In 1922 the New York legislature passed 
a statute aimed to prevent extortion on the part of ticket scalpers. N. Y. 
Gen. Bus. Law, §§ 167-74. Section 167 declared. the price of admission to 
theatres and other places of amusement to be a matter affected with a public 
interest and subject to state supervision in order to safeguard the public 
against fraud, extortion, or exorbitant rates. Other sections required persons 
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engaged in the reselling of theatre tickets to take out a license and to furnish 
a bond wherein they engaged not to be guilty of fraud or extortion or to 
charge prices beyond those permitted. Section 172 forbade the resale of any 
ticket at a price in excess of fifty cents in advance of the price printed on the 
face of the ticket. The plaintiff, which was engaged in the business of resell- 
ing theatre tickets, brought suit in the federal district court to enjoin the de- 
fendant, the state district attorney, from enforcing the penalty of the bond 
or from prosecuting it criminally for violations of § 172. The district court 
dismissed the bill. On the plaintiffs appeal, held, that since theatres are not 
a business “ affected with a public interest,” § 172 deprived the plaintiff of 
liberty and property without due process of law. Judgment reversed. Tyson 
& Brother v. Banton, 47 Sup. Ct. 426 (U.S. 1927). 

Race-courses are regarded by the Supreme Court as so far “ affected with 
a public interest ” as to justify a statute requiring the admission of all ticket- 
holders. See Western Turf Ass'n v. Greenberg, 204 U. S. 359, 364 (1907). 
And only two years ago a unanimous Court sustained the licensing features of 
the present statute. Weller v. New York, 268 U. S. 319 (1925), aff’g People 
v. Weller, 237 N. Y. 316, 143 N. E. 205 (1924). See (1924) 37 Harv. L. Rev. 
1125, Note. In holding the price fixing section of the statute to be a denial 
of due process, the majority attempts to distinguish the long line of cases up- 
holding legislative control of rates, on the ground that a theatre “ differs ob- 
viously and widely ” from grain elevators, stock yards, and insurance com- 
panies. Munn v. Illinois, 94 U. S. 113 (1876); Brass v. Stoeser, 153 U. S. 
391 (1894); Cotting v. Kansas City Stock Yards Co., 183 U. S. 79 (1901); 
German Alliance Ins. Co. v. Kansas, 233 U. S. 389 (1914). Certainly it re- 
quires a prodigious ability at measuring the incommensurable to justify the 
confident assertion that a theatre is less like an insurance company than an in- 
surance company is like a stock yard. The truth would seem to be that in 
all these cases the basis of regulation is the absence of free bargaining be- 
tween the business and its customers. See German Alliance Ins. Co. v. Kan- 
Sas, supra, at 416; and the dissenting opinion of Mr. Justice Stone in the prin- 
cipal case, 47 Sup. Ct. at 435. Theatres differ from the cases put and cited 
by the Court both in this absence of free bargaining and in the inefficacy of 
competition as a method of price control. See Chas. Wolff Packing Co. v. 
Industrial Court, 262 U. S. 522, 537 (1923). And compare Chastleton Corp. 
v. Sinclair, 264 U.S. 543 (1924), with Block v. Hirsh, 256 U.S. 135 (1921). 
It is significant that the majority opinion, stressing the purely declaratory 
language of § 167, deliberately overlooks the vital fact that the New York 
statute did not attempt to fix a maximum price for theatre tickets but simply 
limited the profits to be made by those who had monopolized the seat supply. 
Precedent for such regulation might be found in the medieval statutes for- 
bidding engrossing and forestalling. It is, of course, impossible to contend 
that theatres are as important to the community as are grain elevators or in- 
surance companies. But against this may be weighed the fact that the legis- 
lature admittedly can regulate the theatre business in many ways and per- 
haps could suppress it altogether. See Opinion of the Justices, 247 Mass. 
589, 143 N. E. 808 (1924). And guaere whether the statute might not have 
been sustained, not as a protection to New York theatregoers, but as an 
effort to increase the prosperity of New York City by assuring strangers that 
seats would be obtainable at a reasonable advance over the published price. 
Cf. Sligh v. Kirkwood, 237 U.S. 52, 61 (1915). 


CoRPORATIONS — CORPORATE POWERS AND THEIR EXERCISE — CoNSTRUC- 
TIVE Notice oF CHARTER Provisions.— A director of the defendant, an in- 
corporated association, purported to make on its behalf a contract with the 
plaintiff. The articles of association of the defendant company empowered 
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the board of directors to delegate any of their powers to committees consist- 
ing of such member or members of their body as they should think fit. The 
director had, in fact, been given no authority to make the contract. In an 
action by the plaintiff against the defendant for breach of contract, judgment 
was given for the plaintiff on the ground that its officers were entitled to 
assume that the board had delegated the power to the director, even though 
the officers had no knowledge of the provisions of the articles. The defendant 
appealed. Held, that although one who contracts with a director, knowing 
that the board has power to delegate its authority, may under certain circum- 
stances assume that the power has been exercised, he cannot rely on the 
supposed exercise of the power if he did not know of its existence. Judgment 
reversed. Houghton & Co. v. Nothard, Lowe & Wills, Ltd., [1927] 1 K. B. 
246. 

The doctrine of constructive notice, whereby a third party dealing with an 
officer of a corporation is taken to have notice of the limitations of authority 
of the officer contained in the articles of association which are open to public 
inspection, has often been invoked by a corporation to defeat an action on a 
contract made by an unauthorized agent. Bloomingdale v. Cushman, 134 
Minn. 445, 159 N. W. 1078 (1916). See Mahony v. East Holfoyd Mining 
Co., L. R. 7 H. L. 865, 894 (1875); Radford Water Power Co. v. Dunlap, 128 
Va. 658, 674, 105 S. E. 257, 262 (1920). But it was the plaintiff in the prin- 
cipal case who relied upon this doctrine; for if he had actually known of the 
provisions of the articles, he might have been justified in concluding from 
that and other circumstances that the director had authority. But even if 
investigation would have led to facts which amounted to an apparent au- 
thority, yet in truth the plaintiff relied only on the fact of the director’s office. 
This did not amount to an apparent authority and so would not furnish 
ground for an estoppel or for a contract based on objective mutual assent. Cf. 
Bloomingdale v. Cushman, supra. In a somewhat analogous situation in the 
law of bills and notes, where a reasonable inquiry would have led to circum- 
stances indicating authority, though there was none in fact, a bona fide pur- 
chaser of a note, though put upon inquiry as to the authority with which it was 
made, was held to be a holder in due course, and recovered even though he 
made no inquiry. Wilson v. Metropolitan Elevated Ry. Co., 120 N. Y. 145, 
24 N. E. 384 (1890). This may perhaps be explained on the ground that the 
law, in its encouragement of the transfer of negotiable instruments, need not 
be strict in providing what constitutes notice of defects. See Ward v. City 
Trust Co., 192 N. Y. 61, 70, 84 N. E. 585, 588 (1908). 


CORPORATIONS — LIABILITY OF A PARENT CORPORATION FOR AcTs OF SUB- 
SIDIARY. — The plaintiff while leaving a street car was injured by the negli- 
gence of the motorman. The car was operated under a franchise owned by 
the 42d St. Ry. Co., but suit for damages was brought against the Third 
Ave. Ry. Co. on the theory that the car was in fact operated by this de- 
fendant which owned all the stock and second mortgage bonds of the other 
company. The car was owned by the defendant and was marked “ Third 
Ave. System ” but was leased to the 42d St. Ry. Co. The executive officers 
of the two corporations were the same and the directors nearly so. The 
paymaster of the defendant paid the employees of the subsidiary but from 
a separate bank account. A statute made it illegal for one corporation to 
operate the franchise of another. The trial court dismissed the plaintiff’s 
complaint. Held, that no reasons were presented for disregarding the sepa- 
rate entities of the two corporations. Judgment affirmed. Berkey v. Third 
Ave. Ry., 244 N. Y. 84, 155 N. E. 58 (1926). 

Although the immunity of stockholders from liability is theoretically an 
essential element of the corporate franchise, it has been held that a corpora- 
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tion which owns substantially all the stock of another, may be liable for 
its torts. Davis v. Alexander, 269 U. S. 114 (1925); Westinghouse Elec. & 
Mfg. Co. v. Allis-Chalmers Co., 176 Fed. 362 (C. C. A. 3d, 1910). But 
cf. Stone v. Cleveland, C., C. & St. L. Ry., 202 N. Y. 352, 95 N. E. 816 (1911). 
The courts have at times erroneously relied on the existence of an agency 
relationship. Lehigh Valley R. R. v. Dupont, 128 Fed. 840 (C. C. A. 2d, 
1904); Lehigh Valley R. R. v. Delachesa, 145 Fed. 617 (C. C. A. 2d, 1906); 
Specht v. Mo. Pac. R. R., 154 Minn. 314, 191 N. W. 905 (1923). But while 
the relationship of principal and agent may exist between stockholder and 
corporation, a stockholder as such is not a principal, even though he controls 
the corporation through his stock ownership. Salomon v. Salomon & Co., 
Lid., [1897] A. C. 22; A. T. & S. F. Ry. v. Davis, 34 Kan. 209, 8 Pac. 
530 (1885). See (1919) 32 Harv. L. REv. 424, 426. At other times, the 
courts have imposed liability by overriding the corporate conception. See 
(1919) 1 A. L. R. 610; (1925) 34 ibid. 597. Some have done this by find- 
ing that the ownership and management of both corporations are so insepa- 
rably intertwined that “in substance they are one.” Portsmouth Cotton Oil 
Refining Co. v. Fourth Nat. Bank, 280 Fed. 879 (M. D. Ala. 1922); Schap 
v. Penn. Ry., 252 Fed. 35 (C. C. A. 4th, 1918). See (1920) 4 Minn. L. Rev. 
219. Others have disregarded the separate identity of the subsidiary when 
to do so would prevent an unconscionable use of the corporate franchise. See 
Wormser, Piercing Veil of Corporate Entity (1912) 12 Cox. L. REv. 496; 
(1925) 13 Cauir. L. REv. 235, 237, 238. But it has been contended that in 
many of these cases the imposition of liability was clearly proper on other 
grounds. See Canfield, Scope and Limits of the Corporate Entity Theory 
(1917) 17 Cot. L. Rev. 128. Even if it were proper to disregard the corporate 
conception where liability should not have been imposed on other grounds, 
no definite formulation of the cases has been made. See Ballantine, Separate 
Entity of Parent and Subsidiary Corporation (1926) 14 Cautr. L. REv. 12. 
As the reasons for ignoring the corporate conception presented by the facts of 
the principal case are not especially strong, the decision seems justified in the 
interest of a workable concept and fidelity to legislative grant. See Proctor 
& Gamble Co. v. Newton, 289 Fed. 1013, 1015 (S. D. N. Y. 1923). 


CoRPORATIONS — REORGANIZATION — LIABILITY OF TRANSFEREE TO CREDI- 
TORS IN STATE WHERE TRANSFEROR CEASED TO OWN Property.— The de- 
fendant, a Delaware corporation, took over the business of four express 
companies, including a New York joint stock association, and a Georgia cor- 
poration, by issuing its stock in exchange for the greater part of their assets. 
Thereafter, the New York and Georgia organizations continued to exist, main- 
tained central offices, and retained considerable property, but ceased to 
transact business or own property in Kentucky or Virginia. The Common- 
wealth of Kentucky recovered judgments against the New York company, 
sued the defendant in Kentucky on those judgments, and recovered judg- 
ment which was affirmed without opinion. One A sued the Georgia corpora- 
tion in Virginia, obtained judgment by default, sued the defendant in Virginia 
on that judgment, and recovered judgment which was affirmed. American 
Ry. Express Co. v. Royster Guano Co., 141 Va. 602, 126 S. E. 678 (1925). 
Held, on certiorari, that these decisions did not violate the due process or 
equal protection clauses of the Federal Constitution. Judgments affirmed. 
American Ry. Express Co. v. Kentucky, 47 Sup. Ct. 353 (U. S. 1927); 
American Ry. Express Co. v. Royster Guano Co., 47 Sup. Ct. 355 (U.S. 1927). 

In the absence of express agreement or statutory provision, a corporation 
which acquires the assets of another corporation may be made liable for its 
obligations on the theory that it is a reincarnation of the other corporation, 
impliedly contracted to assume its obligations, was party to a diversion of its 
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assets constituting a trust fund for creditors while not a bona fide purchaser 
for value, or received the property in fraud of the other corporation’s credi- 
tors. See (1901) 14 Harv. L. Rev. 531; (1902) 15 ibid. 671; (1908) 11 
L. R. A. (N. 8.) 1119; (1911) 32 ibid. 616; (1914) 47 ibid. 1058; (1921) 
15 A.L.R. 1112; (1924) 30 tbid. 558; (1925) 39 ivid. 144. Thus under facts 
similar to those in the principal cases, the present defendant has been held 
liable. American Ry. Express Co. v. Snead, 96 Okla. 278, 221 Pac. 1032 
(1923); Peters v. American Ry. Express Co., 256 S. W. toc (Mo. App. 
1923). Cf. Grice v. American Ry. Express Co., 248 S. W. 82 (Tex. Civ. 
App. 1923). Contra: Brown v. American Ry. Express Co., 128 S. C. 428, 123 
S. E. 97 (1924). See American Ry. Express Co. v. Archer, 25 Ga. App. 647, 
104 S. E. 92 (1920). But it seems that the defendant could not properly be 
held as a reincarnation of the other companies resulting from consolidation or 
merger, or on an implied contract to assume the obligations of the old com- 
panies, since the latter continue to exist and hold assets sufficient to meet their 
obligations. McAlister v. American Ry. Express Co., 179 N. C. 556, 103 S. E. 
129,15 A.L.R. 1090 (1920). Cf. Abilene Cotton Oil Co. v. Anderson, 41 Tex. 
Civ. App. 342, 91 S. W. 607 (1906). Contra: American Ry. Express Co. v. 
Downing, 132 Va. 139, 111 S. E. 265 (1922). The trust fund theory cannot be 
supported to the extent of giving creditors of a solvent corporation any lien 
on its assets. Hollins v. Brierfield Coal & Iron Co., 150 U. S. 371 (1893). 
See 1 Cook, Corporations (8th ed. 1923) §9. But see Jennings, Neff & Co. 
v. Crystal Ice Co., 128 Tenn. 231, 159 S. W. 1088, 47 L. R. A. (N. 8.) 1058 
(1913). And since the defendant’s stock represented shares in a corporation 
owning property other than that exchanged for it by each of the old com- 
panies, it would seem that the defendant was a purchaser for value. Cf. 
Swing v. Empire Lumber Co., 105 Minn. 356, 117 N. W. 467 (1908). But 
see Gibson v. American Ry. Express Co., 195 Iowa 1126, 1132, 193 N. W. 
274, 277 (1923). And cf. Cooper v. Utah Light & Ry. Co., 35 Utah 570, 102 
Pac. 202 (1909). The court in the principal cases suggests that the decisions 
below might be supported on the ground that as the transaction materially 
interfered with the ability of the creditors in Kentucky and Virginia to en- 
force their claims, it was fraudulent as to them. Cf. American Ry. Express 
Co. v. Commonwealth, 190 Ky. 636, 228 S. W. 433, 30 A.*L. R. 543 (1920); 
Jennings, Neff & Co. v. Crystal Ice Co., supra, at 238, 159 S. W. at toor. 
Although this ground is perhaps questionable, it seems clear that the Su- 
preme Court was right in holding that there had been no denial of due process 
or equal protection of the laws. 


CrruinaL Law — Customs Duties — Smucciinc. — The defendant pre- 
sented his grip to an American customs inspector at Montreal, and declared 
that it contained nothing dutiable. The inspector thereupon sealed the grip, 
and it was checked through to New York. The customs officials at St. 
Albans, Vt., however, being suspicious, asked the defendant if he had any 
diamonds to declare. On his denial, he was searched and the key to the 
grip was obtained. The defendant thereupon admitted that there were 
diamonds in his grip. He was indicted for smuggling the diamonds into 
the United States. 42 Stat. 982 (1922), U. S. Comp. Stat. (Supp. 1923) 
§§ 584rh(12), 584th(13). At the trial, the judge charged the jury that if the 
defendant, with intent to evade the revenue laws, had falsely told the cus- 
toms officials at St. Albans that he had nothing to declare, he was guilty of 
smuggling in spite of his later disclosure. The jury found the defendant 
guilty. The circuit court of appeals reversed the judgment entered on this 
verdict and the United States appealed. Held, that the crime of smuggling 
was complete when the defendant’s grip had crossed the national boundary 
under circumstances which would have rendered it secure from further 
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inspection if the plan had succeeded. Judgment reversed. Ritterman v. 
United States, 47 Sup. Ct. 371 (U. S. 1927). 

Smuggling has been defined as the passing of goods through the customs 
lines without payment or securing of duties thereon. See Keck v. United 
States, 172 U. S. 434, 458 (1899). But this rule has been modified by later 
decisions which hold that one who has failed to enter the required declara- 
tion may be guilty of smuggling although his goods have not yet passed the 
customs lines. United States v. 2184 Carats of Loose Emeralds, 153 Fed. 
643 (S. D. N. Y. 1907); Rogers v. United States, 180 Fed. 54 (C. C. A. 6th, 
1910); Newman v. United States, 276 Fed. 798 (C. C. A: 2d, 1921), 
certiorari denied, 258 U. S. 623 (1922). Between the entry of the declara- 
tion and the passing of the customs lines there is no logical point at which 
the completion of the crime of smuggling can be fixed. It seems, therefore, 
that where the goods are routed so as to pass through a customs house, the 
offense should be complete when a person has entered his declaration with- 
out revealing the presence of dutiable goods or has failed to enter the re- 
quired declaration when opportunity was given. Cf. United States v. One 
Pearl Necklace, 111 Fed. 164 (C. C. A. 2d, 1901); United States v. One 
Pearl Chain, 139 Fed. 513 (C. C. A. 2d, 1905); United States v. One Trunk, 
184 Fed. 317 (C. C. A. 2d, 1911). However, the principal case presents a 
situation where the goods would normally have been free from further 
inspection at a port of entry, since they had already been examined at 
Montreal. The court seems right in deciding that where dutiable goods have 
been carried across the national boundary in such a way as to avoid inspec- 
tion at a port of entry, the crime of smuggling has been committed although 
the smuggler may afterwards repent and report to the customs officers. 


DamacEes — LiguipATED DAMAGES — WHETHER DEMURRAGE RaTE PRE- 
CLuDES Recovery FoR Deap FREIGHT. —A charter party provided that the 
charterer should load “a full and complete cargo” within a certain time, and 
for demurrage at £25 per day. Because of delay in loading, the ship could 
not arrive at her point of destination in time lawfully to enter with a “ sum- 
mer cargo” and consequently was forced to take a smaller one. The ship- 
owners sued for demurrage and for the loss in freight caused by taking a 
smaller cargo. The trial court found for the plaintiff and the defendants 
appealed. Held, that the plaintiff may recover the demurrage and the addi- 
tional loss caused by the defendant’s breach of contract. Aktieselskabet 
Reider v. Arcos, Ltd., [1927] 1 K. B. 352. 

Demurrage may be regarded as an optional right in the charterer to retain 
the ship for a reasonable time at a certain rate per day. See Lilly & Co. v. 
Stevenson & Co., 22 Sess. Cas. (4th series) 278, 286 (1895); Carver, Carriage 
of Goods by Sea (7th ed. 1925) 829. Under this view the principal case may 
be supported, for such detention as the defendants caused might well be 
termed unreasonable. But the better view regards demurrage as liquidated 
damages for a breach of contract. Scrutton, Charterparties and Bills of Lad- 
ing (11th ed. 1923) 339. Under this view it has been held that the owner 
could recover only the agreed demurrage although the ship had been detained 
for an unreasonable length of time. IJnverkip S. S. Co. v. Bunze, [1917] 1 
K. B. 31. See (1917) 30 Harv. L. Rev. 647. But the court in the principal 
case suggests that demurrage is conclusive only during the period of delay 
which will not justify the owner in repudiating the contract, the right to re- 
pudiate not arising immediately on failure to load, as time is not of the 
essence of the contract. It has been stated that demurrage covers all damages 
for detention. Western S. S. Co. v. Amaral Sutherland Co., [1913] 3 K. B. 
366. In the principal case, however, the plaintiff's claim is essentially dis- 
tinct from a mere claim for detention. The normal result of demurrage days 
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is to enable the charterer to load a full and complete cargo. It surely was 
not within the contemplation of the parties that a loss arising from taking 
a smaller cargo was to be compensated for by demurrage. Cf. Dewar v. 
Nowinckel, 179 Fed. 355 (C. C. A. oth, 1910), certiorari denied. 218 U.S. 
676 (1910). 


FEDERAL CourTS—DIveRsITy oF CITIZENSHIP— REALIGNMENT OF 
ParRTIES IN DETERMINING JURISDICTION. — The plaintiff claims that under 
the will of B certain personal property was given to A for life, remainder to 
the ten children of B, of whom the plaintiff is one, as tenants in common, 
and that X and Y now hold the property on trust for such purposes. The 
plaintiff originally brought a bill in the federal district court against X and 
Y to quiet the title to his undivided share and for other relief, the basis of 
federal jurisdiction being diversity of citizenship. On a former appeal, it 
was held that A and the other nine children of B were necessary parties. 
Franz v. Buder, 11 F. (2d) 854 (C. C. A. 8th, 1926). Thereupon the 
plaintiff filed an amended bill making the added parties defendants. The 
administrator of the estates of two deceased children filed a cross bill 
asking for the same relief as the plaintiff. The defendants contended that 
the court should realign the parties according to their substantial interests 
and that this would put the administrator on the same side of the controversy 
as the plaintiff. As the administrator was a citizen of the same state as 
some of the defendants, this would result in a lack of complete diversity of 
citizenship and therefore of jurisdiction. Held, that the other children 
though necessary parties are not necessary parties plaintiff, and that as the 
administrator and the plaintiff do not seek relief as to the same shares, they 
need not both be aligned as plaintiffs. Franz v. Franz, 15 F. (2d) 797 
(C. C. A. 8th, 1926). 

In a suit by one co-tenant for partition, the other co-tenants are clearly 
necessary and indispensable parties, for their interests are directly affected. 
(Barney v. Baltimore City, 6 Wall. 280 (U. S. 1867). Procedurally, how- 
ever, they may be joined as defendants. See 4 Pomeroy, Equity Jurispru- 
dence (4th ed. 1919) § 1387, n. 3; 5 ibid. § 2135. But the principal case 
was an action merely to quiet the plaintiff’s title and although the co-heirs 
were clearly proper parties, it seems difficult to accept the court’s decision 
on the first appeal that the remote possibility of a cloud on their title 
should the plaintiff fail to quiet his own, made them necessary parties. Cf. 
Thomas v. Anderson, 223 Fed. 41 (C. C. A. 8th, 1915). There appears to 
be no objection to their procedural joinder as defendants. See Cherry 
River Boom & Lumber Co. v. Reger, 90 W. Va. 252, 263, 110 S. E. 7009, 
713 (1922). But in determining whether the complete diversity of citizen- 
ship requisite for federal jurisdiction exists, the court will realign the parties 
on the basis of their substantial relation to the controversy, without regard 
to the procedural alignment. Removal Cases, 100 U. S. 457 (1879). See 
1 Foster, Federal Practice (6th ed. 1920) §41. This doctrine applies to 
proper as well as necessary parties. Watson v. Bonfils, 116 Fed. 157 (C. C. A. 
8th, 1902); Thomas v. Anderson, supra. But cf. Belding v. Gaines, 37 Fed. 
817 (E. D. Ark. 1887). Since the substantial interest of the co-heirs was 
clearly with the plaintiff, the refusal of the court in the principal case to find 
a lack of complete diversity of citizenship in the existing situation as to 
parties, seems unjustifiable. Had the court not proceeded on the assumption 
that the co-heirs were necessary parties, the proper remedy would have been 
to allow dismissal as to the proper but unnecessary parties. Thomas v. 
Anderson, supra. Cf. Jennings v. Smith, 242 Fed. 561 (S. D. Ga. 1917). 
Or the result reached by the court might perhaps have been attained, after 
a dismissal of the administrator as defendant, by regarding his cross bill 
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as a petition for intervention and assimilating the situation to the cases 
where parties whose original joinder would have prevented complete di- 
versity, have been allowed to intervene after the commencement of the 
action. Fraser v. Cole, 214 Fed. 556 (C. C. A. 7th, 1914). Cf. Sioux City, 
etc. Co. v. Trust Co. of North America, 82 Fed. 124 (C. C. A. 8th, 1897), 
aff'd on merits, 173 U. S. 99 (1899). Contra: Clauss v. Palmer Union Oil 
Co., 222 Fed. 870 (C. C. A. oth, 1915). This procedure would be in harmony 
with the tendency, of which the principal case is an example, to retain 
federal jurisdiction wherever possible. 


Future Interests — Executory DeEvises— GIFT OVER FOR LIFE AT- 
TACHED TO A FEE. —A testator left property to W, his wife, for life, then to 
his daughter, M, if she should then be living, and if not, to any issue of M, 
and if M should leave no issue, then over to P. By codicil the testator pro- 
vided that if F, M’s husband, should survive W and M, he should receive the 
income for life from personal property left by the will and the use of certain 
realty. M survived W and on her death left all her property to F. F died 
leaving the defendant his executor. P seeks an accounting from the defend- 
ant. From a decree for the defendant, P appealed. Held, that P’s contingent 
interest fell when M survived W, and that the interest subsequent to F’s life 
estate was in M either under the will or as intestate property and had passed 
to F by M’s will. Decree affirmed. Abbott v. Boston Safe Deposit & Trust 
Co., 154 N. E. 861 (Mass. 1927). 

Where, as here, an executory gift over attached to a fee, is for life only, 
the problem arises as to who shall take when the holder of the life interest 
dies. It has been said that a condition subsequent, if it operates at all, must 
terminate entirely the estate to which it is annexed. Doe d. Harrington v. 
Dill, 1 Houst. 398 (Del. 1855). See 1 Fearne, Contingent Remainders (10th 
ed. 1844) 252, 529. But the distinct weight of authority is in accord with 
the suggestion in the principal case that the fee is affected only pro tanto 
to let in the life estate, and the property goes back to the heirs of the 
original devisee when the life tenant dies. Brown v. Brown, 247 Ill. 528, 
93 N. E. 357 (1910); Thomae v. Thomae, 18 Atl. 355 (N. J. Ch. 1889); 
Gatenby v. Morgan, 1 Q. B. D. 685 (1876). See 2 Jarman, Wills (6th ed. 
1910) 1365; 1 Tiffany, Real Property (2d ed. 1920) 588. It is to be noted 
that here the devisee in fee is also the heir at law of the testator and would 
take the ultimate interest on either theory. 


INSURANCE — EFrect oF SUPERVENING IMPOSSIBILITY ON CONDITIONS. — 
The plaintiff was the beneficiary of an insurance policy issued by the de- 
fendant company on the life of her husband. The policy provided that on 
the insured giving notice of total disability before default in the payment of 
premiums, further payment thereof would be excused. The insured became 
insane previous to the due date of a premium and remained so until his death 
one year later. No notice of insanity was given and the premium was not 
paid. Held, that where the insured’s insanity rendered it impossible for him 
to give notice, it was excused. Judgment for the plaintiff. Levan v. Metro- 
politan Life Ins. Co., 136 S. E. 304 (S. C. 1927). 

Forfeiture of the policy for non-payment of the premiums is not avoided 
by circumstances rendering prompt payment impossible. Klein v. Ins. Co., 
104 U. S. 88 (1881). On the other hand, notice of the loss insured against 
within the time required by the policy is excused where it is impossible for 
the insured to comply. Reed v. Loyal Protective Ass’n, 154 Mich. 161, 117 
N. W. 600 (1908). Contra: Whiteside v. North American, etc. Ins. Co., 200 
N. Y. 320, 93 N. E. 948 (1911). The dissenting judge argues that the prin- 
cipal case is not within the rule of the latter cases, because there the condi- 
tion is subsequent, whereas here it is precedent and to be treated like the 
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non-payment of premiums. Even were this so, it is not clear why impossibility 
should not affect conditions precedent as well as conditions subsequent when 
both are express terms of the contract. The courts will sometimes ignore 
conditions whether subsequent or precedent in order to prevent a forfeiture, 
reaching the result by a pretended construction of the contract. This may be 
done where the condition is not the equivalent for the promise or where the 
“ moral risk” is not thereby unduly increased. Corbin, Supervening Impos- 
sibility of Performing Conditions Precedent (1922) 22 Cot. L. REv. 421, 428; 
Patterson, Supervening Impossibility of Performing Conditions in Insurance 
Policies, ibid. 613, 624, 625. Not only is the principal case within this rule 
against forfeiture but the notice required is indistinguishable in purpose and 
effect from that which has been held a condition subsequent. Cf. Marti v. 
Midwest Life Ins. Co., 108 Neb. 845, 189 N. W. 388 (1922). But cf. Tyson 
v. Equitable, etc. Soc., 144 Ga. 729, 87 S. E. 1055 (1916); N. Y. Life Ins. Co. 
v. Alexander, 122 Miss. 813, 85 So. 93, 15 A. L. R. 314 (1920). But cases 
which substitute a reasonable time for giving notice in place of the required 
time without a showing of impossibility seem an unnecessary and unjustifiable 
application of the doctrine. So. Life Ins. Co. v. Hazard, 148 Ky. 465, 146 
S. W. 1107 (1912). Cf. State Life Ins. Co. v. Fann, 269 S. W. 1111 (Tex. 
Civ. App. 1925). But cf. Hipp v. Fidelity, etc. Ins. Co., 128 Ga. 491, 57 S. E. 


892 (1907). 


LITERARY PROPERTY — TROVER FOR THE USE OF AN ARCHITECT’S IDEAS. — 
This was an action entitled “trespass formerly trover and conversion.” ‘The 
plaintiff offered to prove that his plans were used by the defendant’s archi- 
tect in designing the defendant’s hotel. But no proof was offered that the 
defendant knew any of these facts or had ever had possession of the actual 
documents. The trial judge held that the offered evidence was not sufficient 
and directed a verdict for the defendant, from which the plaintiff appealed. 
Held, that trover does not lie for the appropriation of ideas unaccompanied 
by wrongful dealing with the documents containing them. Judgment af- 
firmed. Mackay v. Benjamin Franklin Co., 135 Atl. 613 (Pa. 1927). 

Prior to publication, an author has at common law exclusive property 
in his documents and in the intangible creation therein. Drone, Copyright 
(1879) 97. Under this doctrine an architect’s plans are protected until they 
are considered published by being embodied in a structure. Gendell v. Orr, 
13 Phila. 191 (Pa. 1879). Cf. Wright v. Eisle, 86 App. Div. 356, 83 N. Y. 
Supp. 887 (1903); Larkin v. Penn. R. R., 125 Misc. 238, 210 N. Y. Supp. 
374 (1925). See Copinger, Copyright (5th ed. 1915) 35; (1906) 20 Harv. L.- 
Rev. 143. Thus, if before publication the entire creation is purloined even 
without a physical abstraction of the documents, anyone in possession of it 
whether in the form of a building or a picture should be liable to the true 
owner. Cf. Mansell v. Valley Printing Co., [1908] 2 Ch. 441. Innocence is 
no defense to an action for the violation of statutory copyright unless ex- 
pressly provided by the statute and the same would seem true as to common 
law copyright in view of the rule as to conversion. Mansell v. Valley Print- 
ing Co., supra. See Copinger, op. cit. 203; Lee v. Simpson, 3 C. B. 871 
(1847); (1927) 75 U. or Pa. L. Rev. 458. Nor can the principal case be any 
more justified as a decision on a point of pleading. Trespass on the case 
is the action for interference with intangible property rights and so has 
been used to protect statutory copyright where the statute omitted to provide 
a special remedy. Drone, op. cit. 473. Though trover, which is merely a 
form of case, may never have lain for intangibles, its theory more nearly fits 
the principal case than does that of any other form of action. Furthermore 
since clearly case in its unspecialized form should lie, it is inconceivable 
that the addition of the word “trover” in the pleadings should throw the 
plaintiff out of court. See Mansell v. Valley Printing Co., supra, at 446, 448. 





1018 HARVARD LAW REVIEW 


NEGLIGENCE — VIOLATION oF STATUTORY Duty — Liasiiity oF MANUFACc- 
TURER FOR VIOLATION OF WEIGHTS AND Measures Law. — The plaintiff, a 
retailer, purchased from a wholesale dealer containers of olive oil manufac- 
tured by the defendant. A label upon each container represented that it 
contained one fourth of a gallon. In fact the contents were less than that 
amount. A statute requires that the net quantity of the contents of such con- 
tainers be marked on the container and provides that no person shall know- 
ingly deliver less than the quantity represented, delivery of a lesser quantity 
being presumptive evidence of knowledge of the misrepresentation. The 
complaint alleges that, as a result of the defendant’s violation of the statute, 
the plaintiff was put to considerable expense in protecting himself against a 
threatened prosecution under the statute and that in addition the plaintiff’s 
reputation was greatly damaged. From an order denying the defendant’s 
motion to dismiss the complaint, the defendant appealed. Held, that the 
complaint stated facts constituting a cause of action based on the breach 
of a statutory duty. Order affirmed. Abounader v. Strohmeyer & Arpe Co., 
243 N. Y. 458, 154 N. E. 309 (1926). 

Recovery may be had for injuries resulting from the breach of a 
statutory duty, if the plaintiff is of the class intended to be benefited by the 
statute and if the injury is of the kind designed to be prevented. Central of 
Georgia Ry. v. Griffin, 132 S. E. 255 (Ga. 1926). See Popowich v. Steel 
& Wire Co., 13 F. (2d) 381 (C. C. A. 6th, 1926). Cf. (1923) 36 Harv. L. 
Rev. 344. The statute need not give such right of action expressly. 
Syneszewski v. Schmidt, 153 Mich. 438, 116 N. W. 1107 (1908). Nor does 
the fact that a penalty is provided preclude a civil action. Westerfelt v. 
Dives, 231 Pa. 548, 80 Atl. 1054 (1911). The court in the principal case 
properly considered the retailer within the class intended to be benefited. 
See Mazetti v. Armour & Co., 75 Wash. 622, 630, 135 Pac. 633, 636 (1913); 
and (1926) 75 U. or Pa. L. Rev. 168, Note. It is questionable, however, 
whether the injury complained of by the plaintiff is within the purview of 
the statute. While losses suffered in receiving a quantity less than repre- 
sented would clearly be actionable, to allow recovery for expenses incurred 
in preventing a prosecution ufder the same statute may be straining the 
legislative intent. 


SALVAGE — AWARD — VALUE OF SALVED Property.—A libel for salvage 
was filed by the master of a tug against the owner of a gasoline motor yacht 
for extinguishing a fire on the yacht. The yacht was built in 1917 at a cost 
of $42,000. She was sold in 1919 for $7,800 and was bought in 1925 by the 
present owner for $9,000. She was used for pleasure purposes only. From 
the fact that on two occasions the yacht sold for much less than it would 
have cost to reproduce her, the district judge concluded that she had no real 
market value, and that therefore her cost of replacement should be the basis 
for computing her value for the purpose of the award. He found that, con- 
sidering her cost of reproduction, and allowing for depreciation, she was 
worth $25,000 before the fire.’ As it would have cost $12,500 to restore her 
to that condition, the district court apparently concluded that $12,500 was 
the value of the salved property, and, using that amount as a basis, gave an 
award of $2,500. The yacht owner appealed. Held, that the salved property 
should not be appraised at more than its worth to its owner, which was not 
more than $7,500 and that accordingly a salvage allowance in excess of 
$1,500 could not be sustained. Decree modified. Rand v. Lockwood, 16 F. 
(2d) 757 (C. C. A. 4th, 1927). 

In the determination of a salvage award, the value of the property saved 
is an important element, for it is the fund which has to be divided between 
the original owners and the salvors. See The Werra, 12 P. D. 52, 53 (1886); 
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Roscoe, Admiralty Practice (4th ed. 1920) 181; Hughes, Admiralty (2d 
ed. 1920) §66; Kennedy, Law of Civil Salvage (2d ed. 1907) 139. But 
see United Kingdom v. The Syrian, 2 Mar. L. Cas. 387, 388 (1866). This 
value has been determined in various ways. Some courts have taken the 
market value. The San Onofre, [1917] P. 96. Others have arrived at the 
value by deducting the cost of repairing the salved ship from the proceeds of 
its sale after repairs. The Lamington, 86 Fed. 675 (C. C. A. 2d, 1898). The 
value to the owners has also been taken as a basis for the award even though 
it was apparently greater than the market value. The Hohenzollern, [1906] 
P. 339. Inthe absence of a market, the value has been computed by one court 
by deducting annual depreciation and the cost of repairs from the cost of 
constructing a similar ship. The Anahuac, 295 Fed. 346 (D. Me. 1924), 
aff'd, 3 F. (2d) 250 (C. C. A. 1st, 1924). In that case the value thus found 
exceeded the value to the owners, for it turned out to be greater than the 
amount left after deducting the cost of repairs from the proceeds of the sale 
of the repaired ship. This method of computation was borrowed from a 
collision case, where the owner of a sunken vessel was entitled to restitution 
from the negligent defendant. The Cushing, 292 Fed. 560 (C. C. A. 2d, 
1923). In such a case the replacement cost may well be a fair compensation 
to the owners. But the court in the principal case properly distinguished col- 
lision cases from salvage cases, in which there is no element of restitution. 
In salvage cases the award itself can never exceed the value of the salved 
property to the owners. See The Lamington, supra, at 678. And it seems 
that since the award in a salvage case is a bounty for saving another’s prop- 
erty, the important consideration in determining the amount of the award 
should be the value of that property to its owners. 


SPECIFIC PERFORMANCE — CERTAINTY — WAIVER OF COVENANT BY PARTY 
BENEFITING THEREBY. — The defendant agreed to convey certain real estate 
to the plaintiff who was to pay part in cash and to assume a first and second 
mortgage, neither being described except as to the amount. The property 
was in fact unencumbered. On the defendant’s refusal to perform, the plain- 
tiff brought this action for specific performance, alleging that no mortgage had 
been placed on the property and that he was then ready and willing to pay the 
entire purchase price in cash. The lower court sustained a demurrer to the 
bill and the plaintiff appealed. Held, that the agreement to assume the mort- 
gages was too indefinite to be specifically enforced, and that the vendor can- 
not be required to accept cash since such a decree would result in making a 
new contract for the parties. Decree affirmed. Westphal v. Buenger, 154- 
N. E. 426 (Ill. 1926). 

It has been broadly stated that specific performance of a contract will not 
be decreed unless the agreement is sufficiently clear and definite. Pomeroy, 
Specific Performance of Contracts (3d ed. 1926) § 154. However, the au- 
thorities disagree as to what constitutes sufficient definiteness. The major- 
ity of the courts, adhering strictly to the rule, decline to aid the terms of the 
agreement in any way. Thus specific performance has been denied to the 
purchaser where a part of the consideration was a mortgage, the terms of 
which were unspecified. Meyer Land Co. v. Pecor, 18 S. D. 466, 101 N. W. 
39 (1904); Tharp University School v. Kansas Realty Co., 159 Ky. 386, 167 
S. W. 136 (1914). On the other hand, there is a growing tendency in many 
courts to imply reasonable terms ‘as to subsidiary elements where the agree- 
ment itself is silent. Bennet v. Moon, 110 Neb. 692, 194 N. W. 802 (1923). 
These courts have found the implied terms by reference to the local business 
practice. See Pound, Progress of the Law — Equity (1920) 33 Harv. L. Rev. 
420, 433. Thus where a mortgage is to be given, it has been presumed, when 
not specified in the contract, that a reasonable maturity was intended. Caplan 
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v. Buckner, 123 Md. 590, 91 Atl. 481 (1914). See Chapman v. Milliken, 136 
Wash. 74, 83, 239 Pac. 4, 7 (1925). Likewise, it has been presumed that a 
mortgage was payable on demand. Luczak v. Mariove, 92 N. J. Eq. 377, 
112 Atl. 494 (1921). But where the parties have made intentional omissions 
for the express purpose of later agreeing upon the terms, a court of equity 
should not complete the bargain for them. Tancey v. Suckoneck, 98 N. J. 
Eq. 671, 130 Atl. 528 (1925). However, it would seem that in cases similar 
to the principal case the provisions regarding the mortgages to be assumed 
are for the buyer’s benefit and not to secure an investment for the seller. 
The buyer, then, should be allowed to waive the provision and to obtain 
specific performance upon tender of the full purchase price. See Binns v. 
Smith, 93 N. J. Eq. 33, 36, 115 Atl. 69, 71 (1921). 


SURETYSHIP — SuRETY’s DEFENSES — EXTENSION OF TIME — VALIDITY AS 
A REQUISITE TO DiscHARGE. — On the maturity of a promissory note made by 
M payable to P in which the defendants joined as accommodation makers, 
P orally agreed with M to extend the note for four years at an increased rate 
of interest. Interest was paid when due for more than three years. In a 
suit by P on the note M pleaded that nothing was now due under the terms 
of the agreement while the defendants pleaded the extension of time with- 
out their knowledge or consent as a discharge. The lower court gave judg- 
ment against M but not against the other defendants and P appealed. Held, 
that the agreement being invalid under the Statute of Frauds, as an oral agree- 
ment not to be performed within a year, the sureties were not discharged. 
Judgment reversed. Braasch v. Bonde, 211 N. W. 281 (Wis. 1926). 

Oral promises to pay money are rendered unenforceable by the Statute of 
Frauds if they are not to be performed within a year. Reed v. Watson, 262 
S. W. 178 (Tex. Civ. App. 1923); Brown v. Austin, 102 Ore. 53, 201 Pac. 543 
(1921). And in the principal case the payments of interest as they fell due 
did not take from the maker the right to pay nor from the plaintiff the right to 
sue at any time. Graham v. Pepple, 132 Miss. 612, 97 So. 180 (1923); Beck v. 
O’ Dell, 193 Ind. 386, 140 N. E. 527 (1923). Since the surety might at any time 
have paid the obligee, and proceeded against his principal for reimbursement, 
the case seems right in holding that the surety’s risk was not varied or 
enlarged, and hence that he was not discharged. See Brandt, Suretyship and 
Guaranty (3d ed. 1905) § 376. But where valid executed consideration is 
given for the promise to extend the note, it has been held that the Statute does 
not apply and therefore the agreement is binding, thus discharging the surety. 
See Fisher v. Stevens, 143 Mo. 181, 190, 44 S. W. 760, 771 (1898). Cf. 
Phillips v. Holland, 149 Wis. 524, 136 N. W. 191 (1912). However, where 
the Negotiable Instruments Law has been adopted, the courts have generally 
held that a maker, though known to be a surety only, is not discharged by a 
binding agreement to extend time, made without his consent or knowledge. 
Union Trust Co. v. McGinty, 212 Mass. 205, 98 N. E. 679 (1912); Fox v. 
Terre Haute Nat. Bank, 78 Ind. App. 666, 129 N. E. 33 (1920); First State 
Bank v. Lang, 55 Mont. 146, 174 Pac. 597 (1918). But see Brannan, Negoti- 
able Instruments Law (Chafee’s ed. 1926) 720-30; (1914) 28 Harv. L. Rev. 
102. Since Wisconsin has adopted the Negotiable Instruments Law, the deci- 
sion in the principal case would probably have been the same even if the 
agreement had been binding. 


TAXATION — Property SUBJECT TO TAXATION — ANNUITIES UNDER GEN- 
ERAL Property Tax.—A statute subjected to taxation all property not 
expressly exempt, but contained no reference to annuities. Kan. Rev. Strat. 
(1923) c. 79, §§ 101, 102, sor. The plaintiff gave money to a charity and re- 
ceived in return a contract by the charity to pay him a certain annuity for 
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life. A tax was laid on the value of this annuity to the plaintiff, and he 
brought suit to enjoin its collection. From a judgment granting partial relief 
only, the plaintiff appealed. Held, that the annuity was not taxable under 
the statute. Judgment reversed. Wellman v. Board of Commissioners, 252 
Pac. 193 (Kan. 1927). 

The Kansas court, in a previous case construing the same statute with 
reference to tangible property not specifically mentioned therein, refused to 
imply an exemption where the taxpayer could not point to a provision affirma- 
tively exempting his property. State v. Holcomb, 81 Kan. 879, 106 Pac. 
1030, 28 L. R. A. (N. Ss.) 251 (1910). And certain forms of intangible prop- 
erty, such as corporate franchises, though difficult to evaluate, have been said 
to be included in such a statute despite the omission to lay down a method for 
their valuation. See State v. Anderson, 90 Wis. 550, 63 N. W. 746 (1895). 
Cf. Commercial Elec. Light & Power Co. v. Judson, 21 Wash. 49, 56 Pac. 820, 
57 L. R. A. 78 (1899). Moreover, the present value of an annuity is capable 
of ascertainment under the life tables. Wilkin v. Board of Commissioners, 77 
Okla. 88, 186 Pac. 474 (1919). It is therefore not surprising that annuities 
have been held to be taxed to the extent of their present value by such a 
statute. Commonwealth v. Nute, 115 Ky. 239, 72 S. W. 1090 (1903). Cf. 
Wetmore v. State, 18 Ohio 77 (1849). But cf. Chisholm v. Shields, 67 Ohio 
St. 374, 66 N. E. 93 (1902). The decision in the principal case rests in some 
degree upon the analogy to the cases holding that partially paid up life in- 
surance policies are not taxed by such a statute. State Board of Commis- 
sioners v. Holliday, 150 Ind. 216, 49 N. E. 14, 42 L. R. A. 826 (1808); 
Laub v. Furnas County, 104 Neb. 402, 177 N. W. 749 (1920). As the rate 
of taxation for the general property tax imposed each year on the value of 
the whole annuity will often consume an undue proportion of the annual pay- 
ments, the court seems justified in holding that the statute taxed only the pay- 
ments due at the time of the assessment. State v. Cornell, 31 N. J. L. 374 
(1865). Cf. Wilkin v. Board of Commissioners, supra. See 2 Cooley, Taxa- 
tion (4th ed. 1924) §571. This was recognized by later Kansas statutes 
expressly taxing annuities and other credits at a separate rate. See Kan. 
LAWS 1925, c. 278, § 1; ibid. c. 277, § 2. 


Torts — DEFENSES — PRIVILEGE TO ENTER PREMISES OF ANOTHER. — The 
plaintiff and the defendant were adjoining property owners. Cattle belonging 
to the defendant entered the plaintiff’s premises through a defective portion 
of the boundary fence, which it was the plaintiff's duty to maintain. The 


plaintiff’s husband unlawfully impounded the cattle in his barn. See Conn..- 


Gen. Stat. (1918) § 364. The defendant went onto the plaintiff’s premises 
to request the return of the cattle, which had not been given food or water; but 
he was ordered off with abusive language and threats against his life. Later 
the defendant again entered the plaintiff's premises to request the return of 
his cattle, carrying with him a shotgun for protection against the plaintiff’s 
vicious dog. The defendant was attacked by the plaintiff’s husband, the 
plaintiff joining in the affray. The defendant, in fear of his life, seized a club 
and, in struggling to free himself, wounded the plaintiff, for which injury this 
action is brought. The defendant set up a counter-claim for assault and bat- 
tery. Held, that the defendant was justified in entering the plaintiff’s premises 
to request the return of his cattle in spite of the orders to keep off, and that 
the injury to the plaintiff was committed in self-defense. Judgment for the 
defendant on the complaint and also on the counter-claim. Arlowski v. 
Foglio, 135 Atl. 397 (Conn. 1926). 

Where goods belonging to X are upon the land of Y without the fault of 
either party, X’s entry to retake his goods is privileged and trespass will not lie 
for the mere entry. See Chambers v. Bedell, 2 W. & S. 225, 226 (Pa. 1841); 
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Hartford v. Brady, 114 Mass. 466, 469 (1874); Bohlen, Incomplete Privilege 
to Inflict Intentional Invasions of Interests of Property and Personality (1926) 
39 Harv. L. Rev. 307, 314. Cf. Branston, The Forcible Recaption of Chattels 
(1912) 28 L. Q. REv. 262, 274. If the goods are upon Y’s land as a conse- 
quence of Y’s wrongdoing, a fortiori entry to retake them should be privileged. 
Wheelden v. Lowell, 50 Me. 499 (1862); Patrick v. Colerick, 3 M. & W. 483 
(1838). See Chambers v. Bedell, supra. However, if X’s wrong is respon- 
sible for his property being on Y’s land, the privilege seems to be denied. See 
Anthony v. Haney, 8 Bing. 186, 192 (1832). Cases where the entry, ordi- 
narily privileged, has been forbidden by the landowner, have seldom arisen 
and the principal case upon its facts seems to be unique. Cf. Herdon v. Bart- 
lett, 4 Port. 481, 494 (Ala. 1837); Chase v. Jefferson, 1 Houst. 257 (Del. 
1856); Salisbury v. Green, 17 R. I. 758, 24 Atl. 787 (1892). However, a 
license to enter premises to remove the entrant’s property is irrevocable, and 
force may be used to accomplish the removal. Lambert v. Robinson, 162 
Mass. 34, 37 N. E. 753 (1804); Vale v. Seely, 15 Vt. 221 (1843); Mills v. 
Wooters, 59 Ill. 234 (1871). But cf. Singer Sewing Machine Co. v. Phipps, 
49 Ind. App. 116, 94 N. E. 793 (1911); Abel v. M. H. Pickering Co., 58 Pa. 
Super Ct. 439 (1914). Clearly the landowner who wrongfully retains prop- 
erty, denying right of entry to the owner, is liable for conversion. Nichols v. 
Newsom, 2 Murphy 302 (N. C. 1813); Guthrie v. Jones, 108 Mass. 191 
(1871). See Conn. Gen. Stat. (1918) §§ 364, 373. But trover is not an 
expeditious and easily available remedy. Nor is it always an adequate one. 
However, an exercise of the summary remedy of recapture in such a case 
is practically certain to provoke a breach of the peace. Ordinarily the 
right of recaption should be subordinate to the preservation of the pub- 
lic peace. Mills v. Wooters, supra; Cooley, Torts (3d ed. 1906) 63. But 
in the somewhat analogous situation where life or property is in imminent 
danger of destruction, entry upon another’s land may be made against the 
landowner’s express objection, and for refusing to permit the entry, the 
landowner may be liable. Ploof v. Putnam, 81 Vt. 471, 71 Atl. 188 (1908); 
Vincent v. Lake Erie Transportation Co., 109 Minn. 456, 124 N. W. 221 
(1910). See Bohlen, supra, at 316. And an entry by a property owner 
merely to request a return of his property, such as in the principal case, 
may well be allowed, regardless of the notice to keep out, for ordinarily 
small danger of a breach of the peace would be involved. 


Torts — Matictous INTERFERENCE WITH PLAINTIFF’s SOCIAL RELATIONS. 
— The defendant company operated a sawmill plant and a general merchan- 
dise store. The plaintiff opened a general store nearby. The petition alleged 
that the defendant company, acting through its general manager, who was 
also a defendant in the suit, announced that all employees trading with the 
plaintiff would be immediately discharged, and that as a consequence the 
plaintiff’s business was ruined. It was further alleged that the defendants, 
maliciously and with the intent to injure the plaintiff’s social standing and 
character, forbade the employees from visiting the plaintiff and his family; 
and that, as a result, they have been deprived of the society of their friends 
and neighbors. The defendants’ “exceptions of no cause of action” were 
overruled, the court holding that the allegations as to interference with the 
plaintiff's business stated a cause of action. The defendants appealed. Held, 
that no cause of action was stated for interference with the plaintiff’s busi- 
ness but that a good cause of action was stated for interference with his social 
a Judgment affirmed. Deon v. Kirby Lumber Co., 111 So. 55 (La. 
1926). 

In holding that no cause of action was stated for interference with the 
plaintiff's business the decision seems to be in accord with authority. See 
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Gill Engraving Co. v. Doerr, 214 Fed. 111, 116 (S. D. N. Y. 1914). See 
(1923) 37 Harv. L. Rev. 143, Note. But the court in holding that a cause 
of action was stated for interference with social relations passed upon a novel 
point. In a recent case the right of a mother to recover for the malicious 
alienation of her infant son’s affection was denied. Pyle v. Waechter, 210 
N. W. 926 (Iowa, 1926). See (1927) 40 Harv. L. Rev. 771, Note. The 
principal case is, of course, distinguishable, but in view of the broad language 
employed, the court would doubtless have reached a different result from 
that of the Iowa court. The court is apparently adopting the formula sug- 
gested by Dean Ames, that in all cases except where considerations of strong 
public policy require a different result, the causing of damage to the plaintiff 
for the sole purpose of so doing is actionable. Ames, How Far an Act may 
be a Tort because of the Wrongful Motive of the Actor (1905) 18 Harv. 
L. Rev. 411. In modern times the unhampered enjoyment of social inter- 
course with one’s friends and neighbors seems essential. Granting that this 
should receive legal protection it seems clear that for the plaintiff to make 
out a sufficient injury he will be required to show a complete social ostracism 
and not merely the loss of a few friends. The difficulty of proving such 
ostracism minimizes the danger of fabricated suits. 


Waters — CONSTITUTIONALITY OF LEGISLATIVE DETERMINATION AND 
LIMITATION OF RIPARIAN RicuHTs. — The plaintiff sought an injunction pre- 
venting the defendant from carrying into effect a diversion of water to which 
the plaintiff claimed to be entitled as a riparian owner. The California Water 
Commission Act declares that all waters except those being used by riparian 
owners for a beneficial and useful purpose shall be public water and subject 
to appropriation, and that no use greater than 24 acre feet per acre shall be 
considered “ useful or beneficial.” Cat. Stat. (1913) c. 586, §§ 11, 42. The 
California constitution prohibits the legislature from vesting judicial power 
in any body except the courts. The court found that the plaintiff’s use was 
reasonable though greater than the prescribed amount and granted the in- 
junction. The defendant appealed. Held, that the legislature could not 
divest the plaintiff of his right to a reasonable use of the water and that it 
was for the courts alone to say what was a reasonable use. Judgment 
affirmed. Herminghaus v. Southern California Edison Co., 252 Pac. 607 (Cal. 
1926). 

"The declining dogma of the separation of powers is buttressed by express 
provisions in the great majority of state constitutions. See Thorpe, Federal 
and State Constitutions (1908); (1922) 35 Harv. L. Rev. 450. The deter- 
mination of present or future rights has been made the test of whether an 
act is judicial or legislative. Prentis v. Atlantic Coast Line, 211 U.S. 210 
(1908). A somewhat more vague but more flexible test is whether the ques- 
tion is one which the court or the legislature is better fitted to decide. See 
(1924) 37 Harv. L. Rev. 366. Under either test the adjudication of the na- 
ture and extent of an existing property right would seem to be clearly a judi- 
cial function. Black, Constitutional Law (3d ed. 1910) 87; United States v. 
New River Collieries Co., 262 U. S. 341 (1923). See United States v. Bate- 
man, 278 Fed. 231, 232 (N. D. Cal. 1922). But the action of the legislature 
seems supportable as an exercise of the police power. It is true that the ripar- 
ian owner’s right cannot be completely taken away without compensation. St. 
Germain Irrigating Co. v. Hawthorn Ditch Co., 32 S. D. 260, 143 N. W. 
124 (1913). But the use in the principal case although benefiting private 
persons seems sufficiently public to have justified a taking by eminent domain. 
Wiel, Water Rights in Western States (3d ed. 1911) 864; State v. Superior 
Court, 119 Wash. 456, 205 Pac. 1051 (1922). And the great interest of the 
state in the equal distribution of a limited water supply would even seem to 
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justify a limitation under the police power on the extent and use of the 
riparian owner’s right. See Hudson County Water Co. v. McCarter, 209 U. S. 
349 (1908); In re Water Rights of Hood River, 114 Ore. 112, 227 Pac. 1065 
(1924). Cf. Village of Euclid v. Ambler Realty Co., 47 Sup. Ct. 114 (U. S. 
1926); (1927) 40 Harv. L. Rev. 644. 


WILLs — ProBATE — ADMINISTRATOR AS AN INTERESTED Party. — The 

administrator filed a caveat against the admission to probate of a will pro- 
pounded as that of the deceased, on the ground that the propounded docu- 
ment was a forgery. The petitioner demurred and assigned as cause that 
the administrator had not such an interest in the estate as would entitle him 
to resist the probating of the alleged will. From a decree overruling the 
demurrer, the petitioner appealed. Held, that an administrator is not 
an interested party within the meaning of the statute defining the right to 
contest wills. Judgment reversed. Cajoleas v. Attaya, 110 So. 836 (Miss. 
1927). 

By the weight of authority, one who attests a will which appoints him 
executor is not an incompetent witness on account of interest. Richardson v. 
Richardson, 35 Vt. 238 (1862); Jordan’s Estate, 161 Pa. 393, 29 Atl. 3 
(1894). Contra: Jones v. Grieser, 238 Ill. 183, 87 N. E. 295 (1909). The 
reason generally given is that an executor renders services equal in value to 
the compensation which he receives. See McDonough v. Loughlin, 20 Barb. 
238, 245 (N. Y. 1855). But it has been held that an executor appointed by 
a prior will is an interested party who can resist the probating of a sub- 
sequent will. Estate of Langley, 140 Cal. 126, 73 Pac. 824 (1903); J re 
Estate of Murphy, 153 Minn. 60, 189 N. W. 413 (1922). Contra: Helfrich v. 
Yockel, 143 Md. 371, 122 Atl. 360 (1923). An executor may well be suf- 
ficiently free from the inducement to commit perjury so as to fall without the 
class of interested parties against which the statutory provision about wit- 
nessing is aimed and yet be within the class of those interested parties who 
may contest a will. An executor is not a meddling stranger because he will 
have charge of the estate if the will appointing him is established. More- 
over, it is desirable to allow the executor the right to contest, for he is nor- 
mally in a position to protect against invalid wills the interests of those shar- 
ing in the estate. See Matter of Davis, 182 N. Y. 468, 472, 473, 75 N. E. 
530, 531, 532 (1905). Although there is a split of authority on this point, it 
is submitted that the same reasoning should be applied to give an adminis- 
trator the right to contest the probating of a will. Matter of Davis, supra. 
pe 4) R. A. 1918A 467. Contra: Estate of Parsons, 65 Cal. 240, 3 Pac. 817 
1884). 
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Tue Law or Witts. By William Herbert Page. Two volumes. Second edi- 
tion. Cincinnati: The W. H. Anderson Company. 1926. pp. xxix, 3256. 


The first edition of this work appeared in roor and contained approxi- 
mately 1200 pages. The second edition represents an enlargement of almost 
three-fold. A considerable proportion of the increased size is due to the 
larger number of cases cited, to the inclusion of 264 pages of forms, and to 
the larger index and table of cases, which occupy 566 pages in the second 
edition as against 181 in the first. While the text has not been changed ma- 
terially in its arrangement, it has been rewritten, substantially increased in 
extent, and greatly improved. 
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The scope of a treatise is largely a matter of choice, and within certain 
limits depends only upon considerations of volume size and selling price. It 
is not to be expected that a critic will agree entirely with the selection of ma- 
terial made by the author. The reviewer doubts the expediency of including 
chapters XXV to XXXIV, dealing with such topics as gifts to classes, nature 
of the estate, trusts, perpetuities, vested and contingent interests, conditions, 
and powers. All these topics are discussed in the books on property and on 
trusts. The treatment which can be given any one of them in a treatise on 
wills is very limited. It does not seem wise to carry into scholarly works the 
digest practice of classifying rules of property law according to the nature of 
the instruments creating the interests. A decision upon the rule against per- 
petuities is equally valuable as an authority whether it construes a deed or a 
will. Notwithstanding the precedent set by Jarman and Theobald, the re- 
viewer believes that if the discussions of these topics in the property texts are 
not adequate, new discussions would better take the form of complete prop- 
erty treatises. Mr. Page’s work does not include the subject of administra- 
tion of estates. 

The reviewer offers a number of comments on the treatment of various 
subjects, with some misgivings as to their value, since there are always wide 
differences of opinion as to what are accurate generalizations from the deci- 
sions, how they are most clearly expressed, and what relative stress ought to 
be placed upon particular points. In the introductory chapter it is declared 
that a will invelves the idea of a power in the owner of property “ to alter the 
law of succession.” The reference is to the body of rules which controls the 
devolution of property in cases of intestacy. While the effect of a will is to 
prevent the property from descending according to these rules, it does not 
seem desirable to ascribe to the testator a power to “alter” or to “ change ” 
this law of intestate succession; such words are appropriate only to describe 
the power of the legislature. The definition of a will in Section 2 of this 
chapter is: “A last will and testament is the legal declaration of a man’s in- 
tentions which he wills to be performed after his death.” This definition 
seems inadequate to convey a clear idea to the uninitiated; nor is it in ac- 
cord with the previous suggestion that a will is the exercise by a testator of a 
power to affect the devolution of property upon his death. A better defini- 
tion is offered in Section 3, but is referred to as “ popular ” rather than “ tech- 
nical.”” In the second chapter may be found an excellent historical discus- 
sion. 

Chapter III is entitled “‘ Nature and Extent of the Testamentary Power,” 
while chapter XI is headed “ What Can Be Disposed of by Will.” These chap- 
ters might well be combined. Testamentary power does not exist in the ab- 
stract. It is always a power to create in others legal relations which become 
effective upon the death of the creator; in its most important aspect it is a 
power to create a property interest in another person. The whole topic 
might be treated under either title above quoted — preferably in chapter ITI. 

The title of chapter IV, “ The Inherent Elements of a Will, Distinction be- 
tween Will and Other Transactions,” is not especially appropriate to indicate 
the nature of the questions discussed. Two principal matters are treated — 
the legal consequences of the operative facts described by the word “ will,” 
and a very few of the total number of operative facts necessary to produce 
these consequences. It would seem preferable to consider first the legal 
consequences connoted by the word “will.” This involves a discussion of 
what legal relations arise as a result of an effective testamentary declaration 
by a testator; whether such relations arise during his lifetime, or only after 
his death; whether after having done acts sufficient to create such legal re- 
lations, he retains the power by doing subsequent acts to avoid the conse- 
quences of the former acts; and wherein the consequences of the acts de- 
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scribed as a “ will” differ from those described by the terms “ deed” and 
“trust.” It would then be in order to consider what group of operative facts 
should suffice to effect these consequences. In this connection one might dis- 
cuss whether a declaration of testamentary purpose is in itself enough, or 
whether there must be other facts, such as the actual existence in the mind 
of the testator of a desire corresponding to that embodied in the testamentary 
expression. Mr. Page points out that within certain limits there must be such 
a subjective intention; a declaration of testamentary purpose made in jest, 
without sufficient comprehension of its substance, etc., will not have the legal 
effect of a “will.” These matters ought to be considered with some refer- 
ence to the kindred topics of fraud and mistake. In this chapter the author 
also treats of definiteness as a requisite of a will. This, again, is a fact ele- 
ment, and one which cannot be discussed abstractly; since the degree of 
definiteness required depends upon the particular problem, the topic might 
better be dealt with in the discussions of description of the beneficiary, of 
the subject-matter, etc. J 

In distinguishing between the legal consequences of a will and a deed it is 
said: + “If an instrument is a deed, it is of no legal effect unless it has been 
delivered by the grantor in his life time either to the grantee or in escrow, 
while a will needs no delivery.” No definition of “ delivery ” is offered. The 
statement quoted will likely give a reader the idea that all deeds except 
escrows must be actually handed over to the grantee to make “ delivery.” 
The author knows that this is not the law; but is it safe to assume that the 
reader knows it also? A discussion of delivery is of little assistance in dis- 
tinguishing a deed from a will; the important distinction lies in the fact that 
the deed creates an interest in the grantee which is usually beyond the power 
of the grantor subsequently to destroy, whereas the interest of a devisee is 
purely contingent and always revocable until the testator’s death. In dis- 
tinguishing a will from a trust of similar effect, the author states: 2 “If the 
instrument takes effect and passes ar interest before the death of the donor, 
it is a trust as distinguished from a will, although enjoyment of the property 
is not to pass until after the death of the donor. .. .” The execution of a 
will produces the legal consequence of a gift to the devisee if no further act is 
done by the testator in his lifetime; the execution of a trust with reservation 
in the donor of a life interest and a power to revoke produces a similar con- 
sequence, absent further facts. Does the trust “take effect ” or “ pass an in- 
terest” before the death of the donor in any different sense than the will? 
If the cestui que trust with an inheritable interest dies before the donor, his 
death creates an interest in his heir. In the absence of special statute this is 
not true where the devisee dies before the devisor. In differentiating a con- 
tract from a will, the author uses similar language again: * “If it appears 
from the terms of the instrument . . . that no interest is to pass until the 
death of the promisor, the instrument is a will as distinguished from a con- 
tract.” A contract creates in the promisee an assignable interest which will 
survive his death, and which cannot usually be destroyed by act of the prom- 
isor. But a will creates no such interest in the donee. A statement of such 
concrete differences in legal effect would be more enlightening than generaliza- 
tions in terms of interests “ passing.” 

The topic of undue influence would be more understandable if the tradi- 
tional language of “ overpowering ” the testator’s mind, and “ destroying his 
free agency ” had been discarded. Since the testator’s mind is not open to 
view, it cannot be determined with any degree of precision when it has been 
“ overpowered.” Sometimes a testator has deliberately weighed conflicting 
desires and found a balance in favor of a particular gift. The fact that the 





1 P. 107. 2 Pp. 115. 8 Pp. 122. 
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beneficiary may have made the continuance of his friendship for the testator 
conditional upon such a gift does not necessarily raise an inference of undue 
influence. On the other hand, if the donee has procured a gift by threats to 
disclose past disgraceful acts of the testator, it is supposed that the gift 
would be void. Sound policy may sustain the distinction. Sometimes a 
testator has been so completely dominated in his reactions by another that 
he has written a will at the dictates of that other without deliberation on his 
own part whether he has more to gain or to lose by such a will. If the will 
does not represent the testator’s own meditation upon the consequences to 
himself of this particular provision, it may be void for undue influence. Yet 
if a testator has reposed such confidence in a friend that he has executed 
with knowledge but without deliberation an instrument drafted for him by 
that friend, such will may be valid. Probably he may rely upon the judg- 
‘ment of another entirely, provided he does so in the confidence that the oth- 
er’s judgment respects his own self interest. Perhaps all that can be done 
is to classify according to their facts the cases dealing with undue influence, 
recognizing the impossibility of reducing them to definite rules, and the 
necessity for leaving much to the sound judgment of court or jury in the par- 
ticular case. 

In the chapter on “ Formalities of Execution,” Mr. Page discusses reasons 
for the common statutory requirement that witnesses sign in the presence of 
the testator, and effectively demolishes some of the explanations offered. He 
agrees that little harm is done by such decisions as Cunningham v. Cunning- 
ham,* which held valid a will subscribed by witnesses in a room apart from 
the testator, where he could not see them, but while he was engaged in 
conversation with them, and which was brought to him immediately after 
subscription. But he thinks the result involves a hard stretch of the word 
“ presence,” for he says:® “The chief objection to such a construction is 
that it is more like legislation than construction. If the testator cannot tell 
what is being done, by the exercise of any of his senses, the act is not done 
in his presence.” Now inasmuch as the statutes do not define “ presence,” it 
remains for the courts to put such a construction upon it as seems reasonable 
under the circumstances. There is no justification for assuming a priori that 
it involves sight or any other sense. Admitting that the testator in the case 
mentioned could neither see the witnesses nor perceive through any other 
sense that they were signing, it seems highly unreasonable to hold such a will 
improperly attested. The statutory requirements for attestation ought not 
to be made a trap for unwary testators and witnesses. 

Chapter XV treats of revocation. That portion dealing with dependent rel- 
ative revocation is particularly good. No other textbook with which the 
reviewer is familiar discusses this troublesome problem so well.® 

Chapter XXIV discusses description of the beneficiary, but the question 
of the quantum of the estate devised is postponed to chapter XXVII. It is 
difficult to separate these two problems of construction. Suppose a devise 
to A for life, and after his death to his “issue.” If it should be decided that 
the Rule in Shelley’s Case does not apply, the problem is one of description of 
the beneficiary; but if the Rule is held to apply, the problem is one of quantum 
of estate. And since the exact class to take if the Rule does not apply will 
depend upon questions of distribution per stirpes and per capita, one must 
look further in chapter XXVI for light upon that aspect of the matter. All 
the problems arising out of gifts such as those to “issue” might be con- 





4 80 Minn. 180, 83 N. W: 58 (1900). 

5 P. 544. 

6 There is, of course, Professor Joseph Warren’s excellent article, Dependent 
Relative Revocation (1920) 33 Harv. L. REv. 337. 
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sidered in one place, for example, under the title “ Gifts to Classes ” (chap- 
ter XXIV). Chapter XXVI could be wholly incorporated under that head- 
ing. There appears in this same chapter’ a misleading reference to Dexter v. 
Inches * in these words: “A devise in trust for A, and at his decease to his 
issue, was held to mean to his children.” As a result of the decision only 
children took, but that was because the court construed the intention to be for 
a per stirpes distribution, and all living issue more remote than children were 
descendants of living children. The court expressly stated that the word 
“ issue ” meant “ more than children.” 

The chapter on “ Perpetuities and Accumulations ” is by Professor Rundell. 
It is a clear but brief discussion; so far as the New York statutory system of 
perpetuities is concerned, it is the best short discussion that the reviewer 
knows of. It is doubtful if the definition of a common law perpetuity is 
made clear by phrasing it in terms of “ vesting in interest ” without further - 
explanation. 

Chapter XXXII on “ Vested and Contingent Interests ” should have been 
so phrased as to make it clear that some interests may be termed “non- 
vested” even when they are not contingent. 

A stylistic fault appears in numerous places. Detailed facts of particular 
cases are stated in the body of the text, sometimes without clear incorpora- 
tion into the thought. To what extent the author of a treatise should gen- 
eralize and to what extent he should limit himself to a statement of the pre- 
cise holdings of cases is somewhat a matter of taste. Pursued to the latter 
extreme, a book becomes a mere digest. The reviewer inclines to the feel- 
ing that Mr. Page has put too much detail into his text.® This practice seems 
particularly objectionable where the statement of several cases is combined 
into a single long sentence.t° In most of these instances coherence of thought 
is sacrificed. On page 121 is found a sentence beginning: “A contract for 
the sale of property on the death of the owner,” followed by a large number 
of phrases introduced by “ or,”’ and ending, “ have all of them been held con- 
tracts.” On page 282 appears this sentence: “An insane delusion as to vi- 
sions of a religious character, or . . . or a belief of the testatrix that her sons 
defrauded her in settling their father’s estate affect the validity of the will, 
where it is shown that she endeavored after the quarrel thus arising to induce 
her sons to become reconciled to her; and that she discriminated against them 
in her will because they would have nothing to do with her, does not affect the 
will in question; and does not render it invalid.” This confusion of words 
and punctuation marks is probably the result of attempting to put too much 
into one sentence.14 It would have been better if more of the specific cases 
had been separated into particular sections, as has been done on pages 140 and 
141, under the heading, “ Specific Examples; ” or if some of the details had 
been put into the footnotes, as has been done on pages 1214-15. 

In mechanical details the two volumes rank high. They are well and hand- 
somely bound. The paper is good, and the print, clear; but inversions of 
type are too frequent. The footnotes classify the authorities according to 
states, and print the name of the state in heavy type. There is liberal cita- 
tion of articles in the legal periodicals, but almost a complete dearth of statu- 
tory references, a particular in which the work is a marked contrast to Mr. 
Rood’s smaller treatise which recently appeared in a second edition. The 
index and table of cases are adequate. The 264 pages of forms are too 





7 P. rrr. 

8 147 Mass. 324, 17 N. E. 551 (1888). 

® See, e.g., Pp. 48, 161, 315, 430, 434, 435, 865, 1154, 1200. 
10 As on pp. 121, 282-83, 426, 1182-83, 1184-85. 

11 Note also the confusion in the last sentence on p. 315. 
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numerous. Why print seven forms of introductory clause and nine forms of 
testimonium clause when neither is an essential part of a will? Nor is it 
clear why eight forms of attestation clause should be offered for use in the 
situation where the testator signs in the presence of witnesses, when seven of 
them are identical except for variations in phraseology. 

While the defects pointed out do not seriously impair the value of the 
work, they undoubtedly do make it less attractive to some readers. In its 
present edition the work is our most comprehensive and valuable treatise 
upon wills. By rough estimate 18,000 cases have been cited. It is not easy 
to adjudge the labor expended in the collection and classification of so many 
authorities. This feature will largely augment the value of the books to prac- 
ticing lawyers. Mr. Page has made a noteworthy contribution to legal litera- 
ture, which combines in as high degree as may reasonably be expected the 
scholastic with the utilitarian. As a work for practitioners it is not likely soon 
to be excelled. 

MerRILL Isaac SCHNEBLY. 





Cases oN Cope Preapinc. By Archibald H. Throckmorton. St. Paul: West 
Publishing Company. 1926. pp. xili, 899. 


The reader expects a review of a standard case-book to be about as fasci- 
nating as Homer’s catalogue of ships or as the tenth chapter of Genesis. 
It is not proposed to disappoint any reader’s reasonable expectations. So, 
herewith are the “ dry, naked, actual facts” which Pomeroy declares a requi- 
site of good code pleading. This is a collection of some 330 cases covering 
875 pages, with an introductory essay on “ The Rise of Code Pleading” by 
Professor Charles E. Clark of Yale. Less than one-third of the cases were 
decided before 1900 and more than one-eighth after 1919. In the footnotes, 
references are made to some forty articles and notes upon important topics 
from a dozen legal periodicals. Full twenty per cent of these are from the 
pen of Professor Clark; other well-known writers in this field are also repre- 
sented, McCaskill, Cook, Sunderland and Hinton. The usual table of cases 
and an adequate index are included. 

Is the work teachable? Only one who has tried it can answer with any de- 
gree of assurance. A priori it would seem to furnish material for a very 
satisfactory course. The cases chosen raise most of the interesting and im- 
portant questions in the subject. It might be wished that a better selection 
had been made on some topics, for example, on what constitutes a single 
cause of action, on aider by subsequent pleadings, on departure and on amend- 
ments. Yet from the cases printed the puzzling problems may be extracted 
for class discussion. The book is intended for use “in the better class law 
schools, in which about seventy-two hours are devoted to the study of code 
pleading.” That, of course, would eliminate Harvard, Yale, Columbia and a 
large number of other members of the Association of American Law Schools. 
To examine each case in class or to exhaust each of the problems involved 
would require many more than seventy-two hours. But it would not impose 
any undue strain upon the average class to cover this matter in the average 
way in much less time, without adopting Mr. Throckmorton’s suggestion that 
the last two chapters be omitted. The book might have been somewhat ab- 
breviated without material harm by the substitution of shorter cases and by 
more rigorous editing of others. And the teacher who has only thirty-two 
or forty-eight hours allotted for the course may, by judicious excision, make 
a reasonably satisfying use of this collection. 

On the whole, this is a good standard case-book worthy of a place in the 
American Casebook Series; it is not as good as some; it is much better than 
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others. But why, oh why, will the makers of case-books not heed the voice 
of Professor Karl N. Llewellyn crying in the wilderness? The learned and 
lovable editor-in-chief of the American Casebook Series should require proof 
that each prospective editor of a case-book has read Professor Llewellyn’s 
review of Campbell’s Cases om Mortgages,' as a condition precedent to the 
submission of his manuscript. 

E. M. Morcan. 





THE FEDERAL INCOME Tax. By Roland R. Foulke. Philadelphia: The John 
C. Winston Co. 1927. pp. xxviii, 850, 51, 101, 81, 60. 


A new work on the Federal Income Tax from the capable hands of Mr. 
Foulke has a better chance of competition with the established treatises of 
Holmes and Montgomery than the. work of an unknown young man would 
have; but its differences from existing books must determine its length of 
life. “It is believed,” the author says in his preface, “ to be the first treatise 
in which any author has attempted to discuss the legal principle involved in 
the application of the Federal income tax statute.” Mr. Holmes might con- 
ceivably take a different view. But Mr. Foulke’s meaning appears to be that 
this is the first work in which the subject-matter is developed logically as a 
branch of law, rather than used to annotate a statute. The Revenue Act and 
the Regulations are cited in footnotes, but they do not in general appear in 
the text. 

The result of this new method of treatment is to present a clearer picture 
of the law to the mind of one consulting the book. The author can say all 
there is to say about the point under discussion, whether it is found in one 
part of the act or in another. This is in itself a great gain to the person who 
knows where to look. The index is good, and the table of contents furnishes 
a reasonable guide to the inquirer. On the other hand, where one is dealing 
constantly with the text of an act, and with persons familiar with that text, 
there are advantages in making the text itself the basis of treatment in a 
treatise. Only a considerable experience with each system can determine 
which, if either, is the more convenient. Until the time when this question 
can be settled, each lawyer practicing in income tax cases will wisely avail 
himself of this new work, as well as of the old ones. 

Such use as the reviewer has been able to make of Mr. Foulke’s book has 
rewarded his effort. 

J. H. Beate. 





A BrstiocRaPHy or Earty EnciisH Law Booxs. Compiled by Joseph 
Henry Beale. The Ames Foundation. Cambridge: Harvard University 
Press. 1926. pp. viii, 304. 


In these pages Professor Beale has gathered together a list of the books on 
legal subjects (classified under statutes, decisions, treatises) printed in Eng- 
land during the period between 1500 and 1600, together with some thirty in- 
cunabula of an earlier date. In each instance he has given the name of the 
printer, the name of the author when known, the date, or approximate date, 
of publication, and the title page and colophon. In addition there is an ap- 
pendix of over forty pages of reproductions of woodcuts used by different 
printers. A second appendix contains a series of tables which indicate in 
brief form the salient points of identification of each book. 





1 (1926) 40 Harv. L. Rev. 142-46. 
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The work as a whole creates a set of three distinct impressions, the interest 
of early English printers in legal literature, the wealth of the Harvard Law 
School library in these early printed books, and the indefatigability of Pro- 
fessor Beale. ; 

Though compiled by a lawyer, and notwithstanding its title, the value of the 
book is not primarily, if at all, legal. It is a history rather than a law book. 
To the lawyer it is of moment largely as bearing on the history of the legal 
profession of an earlier day, and in the fact that it shows the tremendous in- 
terest in, and large amount of, legal literature some four hundred years ago. 
It is worthy of comment that, at a time when English law was confined almost 
entirely to England itself, and when English printing was hardly more than in 
its infancy, so many of the leading printers should have devoted so much effort 
to a branch of literature which even today, in much more expanded circum- 
stances, has a comparatively limited field of readers. Whether these books 
of Pynson, Tottel, Berthelet e¢ al. were read to any extent by men other than 
lawyers may well be doubted. Certainly they were meant primarily for the 
legal profession, and the lists show clearly enough that then as now the 
lawyer was interested in statutes, reports and treatises, and that in the last 
named class, books on procedure were most largely in demand. 

It was altogether fitting that the one who some years ago was largely re- 
sponsible for the purchase of the Dunn collection of early printed law books 
and manuscripts, should bring together this mass of information for which 
that collection has served very largely as a basis. The acquisition of the Dunn 
books placed the Harvard Law School library in a unique, probably per- 
manently unique, position among law school libraries, the mere possession of 
such a collection constituting a tangible asset of such proportions as to be 
noteworthy even in these days of good libraries. That there were intangible 
assets also the present bibliography is a proof. Without the Dunn collection 
this particular book would not have appeared; the publication of it is a re- 
minder that the value of such a collection is not to be limited to the mere 
physical presence of the books themselves. Not the least of the many good 
things which may be said for this volume is that it furnishes an additional 
argument for the accumulation of something more than mere “ practical ” 
books by American law libraries. 

Professor Beale says that he undertook the preparation of this bibliography 
“ because no one else had done it or seemed likely to do it.”” We suspect that 
he was animated also by a love of the old books themselves and a reverence for 
what they represent. Whatever may have been his motive he has given us a 
work of lasting utility. To librarians and other collectors of books it will be 
an indispensable book of reference, because it contains information which" to 
them is vital, and which otherwise they could get only with difficulty and great 
effort, if at all. Limited as its field of appeal must necessarily be, it will con- 
tinue to have a place as a useful and used book long after most of its con- 
temporary publications on so-called timely subjects have been entirely for- 


gotten. 
G. E. Woopsrne. 





Tue Case oF SACcO AND VANZETTI. By Felix Frankfurter. Boston: Little, 
Brown & Company. 1927. pp. 118. 


This small volume of barely more than a hundred pages should be read by 
lawyer and by layman. The reader will then know how the guaranties of 
justice and liberty may crumble under the destructive influence of class com- 
placency. The first impression must be one of surprise that such a record 
could be made anywhere so many years after the war. A sense of distress 
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that Massachusetts should supply that record must inevitably follow. Finally, 
every lawyer must share the humiliation that it was left to a professor of law 
to enter this protest against the miscarriage of justice in an actual trial. But 
Professor Frankfurter is no tyro in the arena of individual freedom and com- 
mon justice. He was one of the twelve professors and lawyers who, in 1920, 
issued the report upon the “ Illegal Practices of the United States Depart- 
ment of Justice.” It was he who paid just tribute to Mr. Justice Holmes — 
a true son of Massachusetts — in the Harvarp LAw Review of June, 1923, 
calling particular attention to the masterly dissenting opinion in the Abrams 
case. And now he has dispelled the doubt and hesitancy which have held even 
half informed lawyers in bondage about the Sacco and Vanzetti case. 

In his present volume, his thesis is not the life or death of this or that un- 
happy man. He deals with the rules and practices by which the security of 
life is tested. He charges that justice is being throttled in the very cradle 
of its birth. With painstaking care, he traces the essential facts of the 
records; the circumstances and conditions of the jury trial, the motion for 
a new trial, the hearings before the Supreme Judicial Court, the presentation 
by a distinguished member of the Boston bar of newly discovered evidence 
which drove at the very foundation of the Commonwealth’s case, the attitude 
of the prosecuting officers and of the Department of Justice at Washington; 
and, above all, the inexplicable persistence of the trial judge, unmoved by 
doubt or challenge, however grave, in his first conclusion of guilt. 

It may be admitted that it is for the trial judge to determine whether or 
not the offer of new evidence has been sustained, or is sufficiently material to 
have affected the jury’s decision. But it cannot be subject to doubt that 
when the new evidence is of such a character that a like conclusion by the 
jury, with such new evidence before it, can or must be questioned, the duty 
of that trial judge is clear to grant a new trial. Yet the court has said: “It 
is not imperative that a new trial be granted, even though the evidence is 
newly discovered, and if presented to a jury would justify a different verdict.” 
Perhaps not in ordinary property cases, although even there, the element of 
relative value should weigh. But can it be doubted how discretion should be 
exercised in a capital case? The court is also reported to have said that “a 
prosecuting officer is violating no canon of ethics in presenting evidence which 
tends to show guilt while failing to call witnesses in whom he has no con- 
fidence or whose testimony contradicts what he is trying to prove.” Such a 
rule applied to a capital case entirely ignores the right of protection to which 
every citizen is entitled at the hands of the prosecutor, and degrades the 
motive and purpose of a public prosecutor to the aim and ambition of a 
private advocate in hot pursuit of a contingent fee in a personal injury case. 

If the statements made by Professor Frankfurter are to be accepted — 
and he is an experienced lawyer and a distinguished member of the faculty of 
a leading law school — there is no escape from his conclusion, that justice has 
utterly failed and has been scouted at the hands of its own guardian. The 
confession of Madeiros, and the details that were developed about the activi- 
ties of his gang, the failure to present the testimony of a real eyewitness, of 
whose existence the prosecutors knew, the method adopted to present the 
colorless but misleading testimony of an expert witness, the affidavit as to the 
attitude and conduct of one of the jurors, and similar circumstances too 
numerous to recite in a brief review, leave the reader of this volume with a 
sense of despair, and make him wonder what has become of the professional 
indignation of the bar of this country. 


Cartes NAGEL. 





